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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 95,

Petitioner

EMPLOYER’S REQUEST FOR REVIEW OF REGIONAL DIRECTOR’S
DECISION AND CERTIFICATION OF REPRESENTATIVE

In accordance with Section 102.67(c) of the National Labor Relation Board’s Rules and
Regulations, National Oilwell Varco, L.P. (“Employer” or “NOV”’) hereby submits this Request
for Review of the Regional Director for the Region 8’s Decision and Certification of
Representative (“Decision”) dated August 1, 2016 dismissing Petitioner’s Objections to Conduct
Affecting the Election and certifying the International Union of Operating Engineers, Local 95
(“Petitioner” or “Union”) as the representative of certain of the Employer’s employees. (See
Attachment 1).

The following compelling reasons require the National Labor Relations Board (“NLRB”
or “Board”) to grant this request:

1. A substantial question of law or policy is raised because the Decision presents a

departure from officially reported Board precedent and provides no basis in support

for the Regional Director’s conclusions;



2. A substantial question of law or policy is raised because of the apparent absence of
officially reported Board precedent to support the Regional Director’s decision to
reject the Employer’s Objection; and/or

3. The Decision, wholly lacking in authority or support for its position, is clearly
erroneous on the record and prejudicially affects the Employer’s rights.

PROCEDURAL HISTORY

On or about April 20, 2016, the Petitioner filed a petition to represent inspectors,
technicians, notch cutters, maintenance mechanics, team leads, and operators working but to
exclude all other professional employees, technical employees, business and clerical employees,
and all other non-professional employees as defined in the National Labor Relations Act (“the
Act”). (See Attachment 2). Pursuant to a Stipulated Election Agreement, on May 12, 2016,
Region 8 personnel conducted a secret ballot election in the above-captioned matter. The tally of
ballots revealed 21 votes cast for the Union, 20 votes cast for no representation, and no void or
challenged ballots. (See Attachment 3). The Employer timely filed an Objection to conduct
affecting the results of the election. (See Attachment 4). On May 24, 2016, the Regional
Director ordered a hearing on this Objection. (See Attachment 5). The hearing was held and
completed on June 2, 2016.

On June 24, 2016, the Hearing Officer issued his Report on Objections, dismissing the
Employer’s Objection. (See Attachment 6). The Employer filed timely Exceptions to the
Hearing Officer’s Report. (See Attachment 7). On August 1, 2016, the Regional Director for
Region 8 issued his Decision, rejecting the Employer’s Objection and the precedent relied upon
by the Hearing Officer, without providing any support for his summary adoption of the Hearing

Officer’s report. This Request for Review ensues as the Decision erroneously dismissed the



Employer’s Objection and fails to provide any support for the Regional Director’s position and
instead, summarily adopts the Hearing Officer’s Report even after rejecting all of the authority
relied upon by the Hearing Officer.
Il. STATEMENT OF FACTS

As the uncontroverted evidence presented at the hearing unequivocally established,
during its organizing campaign, the Union sent messages via Facebook chat which threatened
and coerced employees into participating in Union activities and interfered with their free choice.
These threats were then coupled with the Union’s encouragement (or at a minimum,
acquiescence) in the announced tape recording of Employer meetings, chilling the employees’
ability to freely ask questions for fear that they would otherwise be subject to reprisals if they
were recorded supporting the Employer.

The Union’s campaign consisted of threatening and coercing employees to attend
meetings, creating a fear of reprisals and depriving employees of their free choice. This
campaign “strategy”” was evident in the Facebook chat messages sent by Union organizers Mike
Cagney (“Cagney”) and David Conklin (“Conklin”) to a majority of the employees in the voting
group in the week or so leading up to the election. Em. Ex. 1. The messages are self-
explanatory in that they demand employees attend the Union’s meeting unless they were “in the
hospital or working.” Em. Ex. 1. The messages then went on to threaten that the Employer
would drive by the meeting to engage in unlawful surveillance. Id. The Union threatened that if
employees did not participate in the meeting, the Union would “step back,” which employees
took as a threat the Union would abandon its representation efforts or otherwise place them in a

precarious position. Id.

! The Employer Exhibits referenced are attached hereto as Attachment 8.



As Team Leader Luigi Lombardi (“Lombardi”) testified at hearing, upon reading these
text messages, he felt as if he did not have a choice whether to engage in or refrain from
engaging in Union activities, as protected by Section 7 of the Act, but rather that he was required
to attend the Union’s meetings, an indication of support toward the Union. Tr. 90.> On cross-
examination, Lombardi confirmed that he did not understand that he would not be subject to
repercussions from the Union if he did not attend the Union’s meeting — “they definitely
intimidated me to go to that meeting, you know?” Tr. 98. Contrary to the Union’s insinuations
that employees were not required to attend meetings or could leave the Facebook group at any
time, Lombardi testified he was concerned that other employees knew where he lived and knew
what kind of vehicle he drove and could try to get back at him based on his non-participation.
Tr. 99. Regardless of the Union’s intent, as Lombardi testified, the messages had the effect of
coercing, threatening, and intimidating employees. Such fear and intimidation interfered with
Lombardi, and other employees’, ability to exercise their Section 7 rights under the Act.
Moreover, the ability to walk away from threatening messages does not negate the threatening
and intimidating nature of the message and therefore, the employees’ ability to leave the
Facebook chat group is without consequence.

Moreover and very compelling is the fact that even Cagney acknowledged that his
messages could be interpreted as threatening or otherwise interfering with employees’ free
choice. On examination by Employer counsel, Cagney admitted that he could “see how
[employees] could get [the impression that the Union was going to walk them down the path then
leave them at the altar] from typed words.” Tr. 175-76; Em. Ex. 1. Similarly, Cagney admitted

his statement demanding attendance at the Union meeting could be viewed as “get the numbers

% The cited transcript references are attached hereto as Attachment 9.



or else.” Tr. 176; Em. Ex. 1. If by the Union organizer’s own admission, the messages could be
construed as threatening, the chilling effect of these threats on employees with no union
organizing experience is amplified.

In an effort to gather evidence for the hearing, employee and Union bargaining
committee member, Kenneth Priester (“Priester”)® circulated a survey to select employees,
attempting to gain support for the Union’s position that it did not in fact threaten or intimidate
employees; however, even this “evidence” underscores the Employer’s position. Em. Exs. 2-6.
Priester admitted that he only asked approximately 17 of his coworkers to respond to the survey
and of those 17, at least three refused to sign in support of the Union. Tr. 126. The number of
employees unwilling to sign the documentation may have been higher, in fact, as while Priester
only admitted to three, there is no way to establish that in fact, 26 did not refuse to sign. The
only evidence established by the surveys is that only 14 out of 40 actually supported the Union.
While Priester attempted to infer that the employees refused to sign out of fear of reprisals from
the Employer, it is just as believable that employees refused to sign out of fear of reprisals from
the Union if they did not support the Union’s position and in fact, felt threatened and intimidated
by the Union. If employees indeed felt intimidated by the Union during the course of the
campaign, common sense dictates that those employees would also feel intimidated to sign a
petition circulated by the Union’s self-professed negotiator, accusing the Union of intimidation
and threats. Moreover, by his own admission, Priester only asked a fraction of employees,

arguably because he knew the others would not agree with his position. In fact, as Lombardi

% As just one example of the inconsistencies in Priester’s testimony, after acknowledging that he was a
“negotiator” for the Union, Tr. 131, he later testified he had not been appointed or elected to any position by the
Union. Tr. 147. He obviously obtained the position of “negotiator” by either election or appointment unless he was
self-appointed and thus, he either lied about being a negotiator or not being appointed or elected as the two are
internally inconsistent. With the exception of the surveys which were examined and verified by the Hearing Officer
(and therefore indisputable as to their contents), Priester’s testimony was inconsistent and unbelievable.



testified, had he been asked to sign the petition, he would have indicated that he did feel
threatened and intimidated by the Union’s actions during the pre-election campaign period. Tr.
94-95; Em. Ex. 4.

If the threatening and intimidating messages were not enough, the Union then continued
to chill the employees’ free choice by acknowledging that its supporters were recording the
Employer’s meetings, meetings where employees could ask questions regarding the organizing
process and unions in general, and the Union organizers did nothing to stop the recording but
instead, encouraged the chilling actions. Em. Ex. 7. Once Union supporters announced on the
Facebook chat that they were recording the Employer’s meetings, instead of discouraging such
actions or, at a minimum, taking the conversation offline to discuss the contents of the recording,
Conklin responded with his email address, advertising the Union would listen to the recordings.
Id.

When coupled with the other threatening and intimidating messages, it was obvious to
employees that their support or non-support for the Union would be scrutinized and would be the
basis for repercussions. Lombardi acknowledged that recordings would stifle his participation in
meetings and even Cagney, a Union organizer, admitted the recordings could lead employees to
be careful in what they’re saying. Tr. 109, 190. Obviously the recordings, and subsequent
announcing thereof, had the effect of chilling employees engaged in their Section 7 right to
engage in or refrain from Union activity.

Notwithstanding the Union’s misconduct, the Hearing Officer dismissed the Employer’s
Objection, relying on Chicago Truck Drivers Local 101 (Bake-Line Products), 329 NLRB 247
(1999) for the proposition the Union’s threats were not coercive and Whole Foods Market, 363

NLRB No. 87 (2015) in support of his position the Union’s encouraged recording did not affect



the election. In its Exceptions to the Hearing Officer’s Report, the Employer demonstrated why
the precedent relied upon by the Hearing Officer was inapplicable and should not be used as a
basis for support. The Regional Director agreed with the Employer that the precedent relied
upon by the Hearing Officer was inapplicable to the facts at issue but nonetheless upheld the
Hearing Officer’s recommendation, without providing any additional support for his Decision.
As the Regional Director fails to provide any support for his Decision, this Request for Review
should be granted because, at a minimum, there is an apparent “absence of officially reported
Board precedent” to support the Regional Director’s decision to reject the Employer’s
Obijections. Board Rules and Regulations, §102.67(c).

I1l.  THE EMPLOYER’S OBJECTION #1 TO THE ELECTION SHOULD HAVE
BEEN SUSTAINED

A. The Union Unlawfully Threatened and Coerced Employees Via Facebook Chat

In evaluating whether improper interference occurred under the National Labor Relations
Act (“the Act”), the Board considers: (1) the number of incidents of misconduct; (2) the severity
of the incidents and whether they were likely to cause fear among employees in the bargaining
unit; (3) the number of employees in the bargaining unit subject to the misconduct; (4) the
proximity of the conduct to the election date; (5) the degree of persistence of the misconduct in
the minds of the voting unit employees; (6) the extent of dissemination; (7) the effect, if any, of
misconduct by the opposing party to cancel out the effects of the original misconduct; (8) the
closeness of the final vote; and (9) the degree to which the misconduct can be attributed to the
party. See, e.g., Taylor Wharton Division, 336 NLRB 157, 158 (2001).

As set forth above, each of these factors weighs in strong favor of finding the Union’s

misconduct affected the election in the instant case. The evidence unequivocally showed that the



Union repeatedly, and on at least three separate dates, threatened employees. At least four
employees, 10% of the voting unit, complained that they felt threatened by the Union’s actions
which occurred in the week preceding the vote. The Union made no efforts to remedy its actions
or quell employee fears of threats, which were disseminated to a vast majority of employees.
Moreover, there are no allegations that the Employer engaged in similar misconduct so as to
offset the Union’s misconduct which, in an election with a one-vote margin of victory, obviously
affected the election. Finally, the misconduct is directly attributed to the Union, as the threats
were all made by Union organizers, admitted Union employees. In applying the Taylor Wharton
factors to the instant case, it is apparent the Union’s threatening and coercive statements
amounted to unlawful interference.

First, the Union sent numerous messages to employees conveying its message that
employees must attend Union meetings “or else.” At hearing, it was demonstrated that
threatening messages were sent on at least three separate dates. (Tr. 193).

Second, it was undisputed at the hearing that the messages were intended to and did have
a coercive effect on employees. Lombardi testified he felt as if his choice as to whether to
engage in or refrain from engaging in Union activities was taken away. Even Union organizer
Cagney acknowledged that his messages could be viewed by employees as threatening or
otherwise interfering with employees’ free choice:

Q. Get there to the meeting with numbers or we're taking a step
back. That means we’re going to leave you right here. We’re
going to leave you at the alter [sic]. We’re going to walk you down
this path, and then we’re going to leave you at the alter [sic], right?

A. I don’t believe that's what | was saying, no.

Q. Can you see how someone would interpret it that way, though?



A. Not really.

Q. That’s not a reasonable way to look at the language that you
wrote?

A. | can see how you could get that from typed words, yes.
* * *

Q. Get numbers or else; that’s what that says, isn’t it?

A. No.

Q. Could it be interpreted that way reasonably?

A. It could be interpreted that way. | guess.
(Tr. 175-76; Em. Ex. 1). Rather than just encouraging employees to participate in meetings and
exercise their Section 7 rights, the Union went one step too far and threatened employees if they
failed to exercise their rights in the way the Union demanded. Had the Union merely asked
employees to participate, stressed the importance of attending, or even induced attendance with
baked goods, such actions would have been permissible. But it did not stop there. It threatened
employees. The effect of these threats is apparent as at least four members of the voting unit
complained to the Employer that they felt threatened by the Union’s messages. These were not
messages that were likely to cause fear; they did in fact cause fear in employees.

Third, because the messages were sent via the Facebook chat group, a majority of
employees were subjected to the Union’s misconduct. As Cagney admitted, roughly 26 or 27 of
the 40 eligible voters were on the Facebook chat group and were subjected to the Union’s
threats. (Tr. 170).

Fourth, the threats were disseminated in the days leading up to the election and were not

so removed in time as to limit their effect. In fact, the threats were made on May 2, May 4, and



"May 5, just days before the May 12 election. (Tr. 193). The intervening week was hardly
sufficient time to diminish the taint of the threats.

Fifth, the misconduct was persistent enough in the minds of voting unit employees that
they complained to the Employer. As the testimony revealed, at least four employees came to
the Employer to complain that they felt threatened by the Union’s threats and obviously sought
for the threats to cease. (Tr. 40). This evidences the voting unit employees did not merely brush
off the Union’s threats or disregard them as just Union tactics. Instead, they went as far as
mentioning the threats to the Employer and complaining they felt threatened.

Sixth, as noted above, the messages were directly conveyed to at least 26 or 27 voting
unit members who participated in the Facebook chat group. (Tr. 170). In addition, it is likely
that at least some of these individuals went back to the worksite and shared the messages with
those individuals who are not on Facebook or not otherwise in the chat group. And, in case
anyone missed one of the messages, the Union sent threatening messages on at least three
separate dates, ensuring that the Facebook chat group members saw at least one of the threats.

Seventh, the Employer did not and is not alleged to have engaged in any misconduct
during the organizing campaign which would have any effect to cancel out the Union’s
misconduct.

Eighth, as set forth above, and weighing significantly in the Employer’s favor, the margin
of victory for the Union was one lone vote. If the Union’s misconduct convinced even one
employee that they would be subject to reprisals from the Union if they did not vote for
representation, this sole vote affected the final outcome of the election. It is well-established that
the Board is more likely to set aside an election where the vote was close, and conversely, less

likely to set aside an election where the vote was not close. See, e.g. Connecticut Health Care
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Partners, 325 NLRB 351, 368 (1998) (“[T]he closeness of the vote is an especially significant
factor”) (internal citations omitted). The election in the case was decided by the narrowest of
margins, a single vote.

Finally, the misconduct is directly attributable to the Union as it was committed by
admitted Union organizers Cagney and Conklin. There is no dispute the Union was responsible
for the threats.

Under the Taylor Wharton standard and in light of the undisputed evidence presented at
the hearing, it is apparent the Union engaged in unlawful coercive conduct that affected the
election in this matter. However, the Regional Director refused to provide any basis for his
finding to the contrary. The Hearing Officer correctly determined the Employer met its burden
of establishing “a few prongs of the [nine-point] test [described in Taylor Wharton Division, 336
NLRB 157 (2001)] favor the Employer’s position (i.e., dissemination, the closeness of the final
vote, and the degree to which the objectionable conduct is attributable to the Union).” (Hearing
Officer’s Report at 7). The Hearing Officer nonetheless determined the Union’s conduct was not
questionable or coercive and did not serve as a basis for overturning the election.

In reaching his decision, the Hearing Officer relied on Chicago Truck Drivers Local 101
(Bake-Line Products), 329 NLRB 247 (1999), a case rightfully noted by the Regional Director as
not directly on point with this case. The Regional Director noted his agreement with the
Employer’s position that the case law cited was inapplicable and rejected the Hearing Officer’s
reliance thereon. Nonetheless, the Regional Director affirmed the Hearing Officer’s conclusions
but without providing any independent basis for his determination that the Union’s conduct was

not coercive or was otherwise proper. Instead, the Regional Director, in a footnote, summarily
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accepts the conclusion reached by the Hearing Officer’s faulty logic, the faulty logic he rejected
two sentences previously.

In affirming the Hearing Officer but rejecting his rationale, the Regional Director failed
to provide any support for his Decision. Instead, he made the conclusory statement “that the
conduct alleged to be objectionable was not coercive and therefore did not affect the outcome of
the election” without any further explanation. (Attachment 1, p. 1). The Regional Director
failed to apply the well-established Taylor Wharton factors or otherwise provide any analysis as
to how he reached his conclusion. Summarily accepting the Hearing Officer’s finding after
rejecting his rationale for such finding fails to provide any guidance as to the Board precedent
relied upon by the Regional Director. As such, it must be presumed that the Regional Director
failed to provide any support because his decision represents either a departure from well-
established Board precedent or is an admission as to the apparent absence of officially reported
Board precedent to support the Regional Director’s Decision.

B. The Union’s Encouragement, or at a Minimum, Lack of Discouragement, of
Recording Chilled Employees’ Section 7 Rights.

In addition to the Facebook chat threats, the Union encouraged employees to record the
Employer’s meetings with employees, chilling their coworkers’ ability to freely ask questions
and engage in Section 7 activities. This recording of employees, when coupled with other
threats, is sufficient to set aside a close election. For instance, in Mike Yurosek & Son, 292
NLRB 1074 (1989), the Board found the union agent’s photographing of employees and where
“no explanation was provided to employees while pictures were being taken to assuage their
fears that the pictures would be the basis for future reprisals” was improper conduct sufficient to

warrant a new election where the union won by mere two votes. While in Mike Yurosek & Sons
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the recording at issue was photographing, the same rationale applies to tape recording or video
recording where employees are made aware of the existence of such recordings but not the
purpose for which it is being used.

The Regional Director nonetheless rejected the Employer’s Objection to this conduct,
asserting, among other things, there was no evidence the employees involved in the recording
were Union agents or that the Union could not be held accountable for their actions. This
conclusory statement, again without any analysis, is without merit. As noted in footnote 3,
supra, Priester was either elected or appointed as a Union representative, serving on the
negotiating team. While Priester later attempted to deny this relationship, it was an apparent
attempt to avoid any finding that he was an agent of the Union but wholly disingenuous.
Accordingly Priester is and should be found to be an agent of the Union and the Union should
not be excused from the effects of his misconduct.

The Regional Director’s dismissal of the Employer’s Objection should further be
reviewed as the Regional Director again rejected the Hearing Officer’s reliance on Whole Foods
Market, 363 NLRB No. 87 (2015) in support of his Decision but provides no alternative basis in
fact or in law in support of his position. As noted above, he instead provides a conclusory
statement that “there was nothing coercive about the conduct the employees engaged in.”
(Attachment 1, p. 1). The Regional Director failed to provide any Board precedent for his
conclusion or even state the facts on which he relied in making his decision. He merely notes in
a footnote that he is rejecting the theory set forth by the Hearing Officer but affirming his
ultimate determination. Such conclusory statements fail to properly meet the Board’s standards

and it must be assumed the Regional Director is either deviating from Board precedent or there is
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no precedent in support of his Decision. Under either of these scenarios, the Employer’s Request

for Review should be granted.

IV. CONCLUSION

For those reasons outlined above, the Employer respectfully requests that this Request for

Review be granted.

Dated: August 15, 2016
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Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

By: _ /s/ Christopher E. Moore
Christopher E. Moore

One Shell Square

701 Poydras Street, Suite 3500
New Orleans, LA 70139
Telephone: (504)648-2604

Fax: (504)648-3859
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8

NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF OPERATING
ENGINEERS, LOCAL 95

Petitioner

DECISION AND
CERTIFICATION OF REPRESENTATIVE

Pursuant to a Stipulated Election Agreement, an election was conducted on May 12, 2016 to
determine whether a unit of employees of the Employer wished to be represented for purposes of
collective bargaining by the Petitioner. The tally of votes shows that of the 41 eligible voters, 21 cast
votes for the Petitioner, 20 cast votes against the Petitioner, and there were no challenged ballots.

On May 29, 2016, the Employer filed a timely objection to the election. Subsequently, a hearing
on the objection was held on June 2, 2016. The Hearing Officer issued a Report on Objections on June
24 in which he recommended overruling the objection. On July 8, the Employer filed timely exceptions
to the Hearing Officer’s Report.

Pursuant to Section 102.69 of the Board’s Rules, I have considered the record and the Hearing
Officer’s Report in light of the Employer’s exceptions and arguments. | have decided to adopt the
Hearing Officer’s findings' and recommendations and find that a certification of representative should be
issued.”

' The Employer does not dispute any of the factual findings of the Hearing Officer but rather bases its objections on
his legal analysis and conclusions.
? Regarding the Employer’s First Exception:

I agree with the Employer that Chicago Truck Drivers Local 101 (Bake-Line Products), 329 NLRB 247 (1999), a
case relied on by the Hearing Officer, is not directly on point with the facts of the instant case. As a result, I do not
rely on that case. Nevertheless, [ agree with the Hearing Officer for the reasons he stated in his Report that the
conduct alleged to be objectionable was not coercive and therefore did not affect the outcome of the election.

Regarding the Employer’s Second Exception:

In affirming the Hearing Officer, I do not rely on Whole Foods Market, 363 NLRB No. 87 (2015), a case cited by
him in his Report. Nonetheless, I agree with the Hearing Officer that there was nothing coercive about the conduct
the employees engaged in and no evidence that the conduct affected the election outcome. Furthermore, I agree
with the Hearing Officer that there was no evidence of an agency relationship between the employee/actors and the
Union and thus the Union cannot be held accountable for their conduct. Moreover, the Employer offers no legal
authority for its assertion that the Union had an obligation to intervene and put a stop to the employees’ conduct.




CERTIFICATION OF REPRESENTATIVE

IT IS CERTIFIED that a majority of the valid ballots have been cast for INTERNATIONAL
UNION OF OPERATING ENGINEERS, LOCAL 95, and that it is the exclusive representative of all the
employees in the following bargaining unit:

All full -time and regular part -time NDT positions in the old and new mills including
inspectors, technicians, notch cutters, maintenance, mechanics, team leads, and operators
but excluding all other non —professional employees, professional employees, technical
employees, business and clerical employees, managerial employees, temporary
employees, guards and supervisors as defined in the Act.

REQUEST FOR REVIEW

Pursuant to Section 102.69(c)(2) of the Board’s Rules and Regulations, any party may file with
the Board in Washington, DC, a request for review of this decision. The request for review must conform
to the requirements of Sections 102.67(¢) and (i)(1) of the Board’s Rules and must be received by the
Board in Washington by August 15, 2016. If no request for review is filed, the decision is final and shall
have the same effect as if issued by the Board.

A request for review may be E-Filed through the Agency’s website but may not be filed by facsimile.
To E-File the request for review, go to www.nlrb.gov, select E-File Documents, enter the NLRB Case
Number, and follow the detailed instructions. If not E-Filed, the Request for Review should be addressed
to the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC
20570-0001. A party filing a request for review must serve a copy of the request on the other parties and
file a copy with the Regional Director. A certificate of service must be filed with the Board together with
the request for review.,

Dated at Cleveland, Ohio, this 1st day of August, 2016.

/s/Allen Binstock

Allen Binstock
Regional Director, Region 8
National Labor Relations Board
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FORM NLRB-502 (RC)
(4-15)

UNITED STATES GOVERNMENT DO NOT WRITE IN THIS SPACE

NATIONAL LABOR RELATIONS BOARD Case No. : Date Filed

RC PETITION

INSTRUCTIONS: Unless e-Filed using the Agency’s website, www.nlrb.gov, submit an original of this Petition to an NLRB office in the Region
in which the employer concerned is located. The petition must be accompanied by both a showing of interest (see 6b below) and a certificate
of service showing service on the employer and all other parties named in the petition of: (1) the petition; (2) Statement of Position form
(Form NLRB-505); and (3) Description of Representation Case Procedures (Form NLRB 4812). The showing of interest should only be filed
with the NLRB and should not be served on the employer or any other party.

1. PURPOSE OF THIS PETITION: RC-CERTIFICATION OF REPRESENTATIVE - A substantial number of employees wish to be represented for purposes of collective
bargaining by Petitioner and Petitioner desires to be certified as representative of the employees. The Petitioner alleges that the following circumstances exist and
requests that the National Labor Relations Board proceed under its proper authority pursuant to Section 9 of the National Labor Relations Act.

2a. Name of Employer 2b. Address(es) of Establishment(s) involved (Street and number, city, State, ZIP code)
N.O.V. Tuboscope _ 2669 Martin Luther King Jr. Blvd., Youngstown, OH 44510
3a. Employer Representative — Name and Title 3b. Address (If same as 2b — state same)
Belinda Armstrong 2835 Holmes Road, Houston, Texas 77051
3c. Tel. No. 3d. Cell No. 3e. Fax No. 3f. E-Mail Address
(713) 799-5242 (504) 220-1589 (713) 351-5399 belinda.armstrong@nov.com
4a. Type of Establishment (Factory, mine, wholesaler, etc.) | 4b.Principal product or service 5a. City and State where unit is located:
Pipe Mill Factory NDT _ Youngstown, Ohio
_5b. Description of Unit Involved 6a. No. of Employees in Unit:
Included: All full-time and regular part-time NDT positions in new mill including inspectors, technicians, notch cutters, 35 .
maintenance mechanics, team leads, and operators. 6b. Do a substantial number (30%
Excluded: B . . . . or more) of the employees in the
gl(lgo/:r:r professional employees, technical employees, business and clerical employees, and all other non-professional employees as defined by unit wish to be represented by the
) Peitioner? Yes No ﬁ'
Check One: |_l 7a. Request for recognition as Bargaining Representative was made on (Date) and Employer declined recognition ‘on or about

(Date) (If no reply received, so state).
7b. Petitioner is currently recognized as Bargaining Representative and desires certification under the Act.

8a. Name of Recognized or Certified Bargaining Agent (Iif none, so state). 8b. Address
8c. Tel No. 8d Cell No. 8e. Fax No. 8f. E-Mail Address
8g. Affiliation, if any 8h. Date of Recognition or Certification 8i. Expiration Date of Current or Most Recent
Contract, if any (Month, Day, Year)
9. Is there now a strike or picketing at the Employer's establishment(s) involved? If so, approximately how many employees are participating?
(Name of labor organization) , has picketed the Employer since (Month, Day, Year)

10. Organizations or individuals other than Petitioner and those named in items 8 and 9, which have claimed recognition as representatives and other organizations and individuals
known to have a representative interest in any employees in the unit described in item 5b above. (If none, so state)

10a. Name 10b. Address 10c. Tel. No. 10d. Cell No.
10e. Fax No. 10f. E-Mail Address
A
11. Election Details: If the NLRB conducts an election in this matter, state your position with respectto | 11a. Election Type:ﬂManual ail DMixed Manual/Mail
any such election. i

11b. Election Date(s): 11c. Election Time(s): 11d. Election Location(s):
5-12-16 7:15 am to 8:15 am; 7:15 pm to 8:15 pm On site where available P

12a. Full Name of Petitioner (including local name and number) 12b. Address (street and numbe¥, city, state, and ZIP code)
International Union of Operating Engineers Local 95 300 Saline St., Pittsburgh, PA 15207

12c¢. Full name of national or intemational fabor organization of which Petitioner is an affiliate or constituent (if none, so state)
International Union of Operating Engineers AFL-CIO

12d. Tel No. 12e. Cell No. 12f. Fax No. 12g. E-Mail Address
(412) 422-4702 (412) 4224721

13. Representative of the Petitioner who will accept service of all papers for purposes of the representation proceeding.

13a. Name and Title H H H .13b. Address (street and number, city, state, and ZIP code)

Marlanne OI ve r’ Esq uire 223 Fourth Ave., 10th Floor, Pittsburg, PA 15222

13c. Tel No. 13d. Cell No. 13e. Fax No. 13f. E-Mail Address
(412) 391-9770 moliver@lawgol.com

i declare that | have read the above petition and that the statements are true to the best of my knowledge and belief.

Name (Print) Signature Title Date
David R. Cunklin Business Agent, IUOE Local 95 4-20-16

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor
Relations Board (NLRB) in processing representation and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-
43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is voluntary; however, failure to supply the information will cause the
NLRB to decline to invoke its processes.




REVIEW THE FOLLOWING IMPORTANT INFORMATION
BEFORE FILLING OUT A STATEMENT OF POSITION FORM

Completing and Filing this Form: The Notice of Hearing indicates which parties are responsible for
completing the form. If you are required to complete the form, you must have it signed by an authorized
representative and file a completed copy (including all attachments) with the RD and serve copies on all
parties named in the petition by the date and time established for its submission. If more space is needed
for your answers, additional pages may be attached. If you have questions about this form or would like
assistance in filling out this form, please contact the Board agent assigned to handle this case. You may E-
File your Statement of Position at www.nlrb.gov, but unlike other e-Filed documents, it will not be
timely if filed on the due date but after noon in the time zone of the Region where the petition was
filed.

Note: Non-employer parties who complete this Statement of Position are NOT required to
complete items 8f and 8g of the form, or to provide a commerce questionnaire or the lists
described in item 7. In RM cases, the employer is NOT required to complete items 3, 5, 6,
and 8a-8e of the form.

Required Lists: The employer's Statement of Position must include a list of the full names, work
locations, shifts, and job classifications of all individuals in the proposed unit as of the payroll period
preceding the filing of the petition who remain employed at the time of filing. If the employer contends
that the proposed unit is inappropriate, the employer must separately list the full names, work locations,
shifts and job classifications of all individuals that it contends must be added to the proposed unit to make
it an appropriate unit. The employer must also indicate those individuals, if any, whom it believes must be
excluded from the proposed unit to make it an appropriate unit. These lists must be alphabetized (overall
or by department). Unless the employer certifies that it does not possess the capacity to produce the lists in
the required form, the lists must be in a table in a Microsoft Word file (.doc or .docx) or a file that is
compatible with Microsoft Word, the first column of the table must begin with each employee’s last name,
and the font size of the list must be the equivalent of Times New Roman 10 or larger. That font does not
need to be used but the font must be that size or larger. A sample, optional form for the list is provided on
the NLRB website at http://www.nirb.gov/what-we-do/conduct-elections/representation-case-rules-effective-
april-14-2015. ’

Consequences of Failure to Supply Information: Failure to supply the information requested by this
form may preclude you from litigating issues under 102.66(d) of the Board's Rules and Regulations.
Section 102.66(d) provides as follows:

A party shall be precluded from raising any issue, presenting any evidence relating to any issue, cross-
examining any witness concerning any issue, and presenting argument concerning any issue that the party
failed to raise in its timely Statement of Position or to place in dispute in response to another party’s
Statement of Position or response, except that no party shall be precluded from contesting or presenting
evidence relevant to the Board’s statutory jurisdiction to process the petition. Nor shall any party be
precluded, on the grounds that a voter’s eligibility or inclusion was not contested at the pre-election
hearing, from challenging the eligibility of any voter during the election. If a party contends.that the
proposed unit'is not appropriate in its Statement of Position but fails to specify the classifications,
locations, or other employee groupings that must be added to or excluded from the proposed unit to make
it an appropriate unit, the party shall also be precluded from raising any issue as to the appropriateness, of
the unit, presenting any evidence relating to the appropriateness of the unit, cross-examining any witness
concerning the appropriateness of the unit, and presenting argument concerning the appropriateness of the
unit. If the employer fails to timely furnish the lists of employees described in §§102.63(b)(1)(iii),
(b)(2)(iii), or (b)(3)(iii), the employer shall be precluded from contesting the appropriateness of the
proposed unit at any time and from contesting the eligibility or inclusion of any individuals at the pre-.
election hearing, including by presenting evidence or argument, or by cross-examination of witnesses.



FORM NLRB-505
(4-15)

UNITED STATES GOVERNMENT DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD Case No. Date Filed
STATEMENT OF POSITION .
INSTRUCTIONS: Submit this Statement of Position to an NLRB Office in the Region in which the petition was filed and serve it and all attachments on
each party named in the petition in this case such that it is received by them by the date and time specified in the notice of hearing.
Note: Nori-employerparties who complete this form are NOT required to complete items 8f or 8g below or to provide a commerce questionnaire or the lists
described in item 7. In RM cases, the employer is NOT required to respond to items 3, 5, 6, and 8a-8e below.

ta. Full name of party filing Statement of Position 1c. Business Phone: 1e. Fax No.:

1b. Address (Street and number, city, state, and ZIP code) 1d. Cell No.: 1f. e-Mail Address

2. Do you agree that the NLRB has jurisdiction over the Employer in this case? - OYes LlINo
(A completed commerce questionnaire (Attachment A) must be submitted by the Employer, regardless of whether jurisdiction is admitted)

3. Do you agree that the proposed unit is appropriate? OYes [INo (ifnot, answer 3a and 3b.)

la. State the basis for your contention that the proposed unit is not appropriate. (/f you contend a classification should be excluded or included briefly explain
why, such as shares a community of interest or are supervisors or guards.)

b. State any classifications, locations, or other employee groupings that must be added to or excluded from the proposed unitto make it an appropriate unit.
Added Excluded

4. Other than the individuals in classifications listed in 3b, list any individual(s) whose eligibility to vote you intend to contest at the pre-election hearing in
this case and the basis for contesting their eligibility.

5. Is there a bar to conducting an election in this case? [] Yes [ No ifyes, state the basis for your position.

6. Describe all other issues you intend to raise at the pre-election hearing.

7. The employer must provide the following lists which must be alphabetized (overali or by department) in the format specified at http://www.nirb.gov/iwhat-
we-do/conduct-elections/representation-case-rules-effective-april-14-2015.
(a) A list containing the full names, work locations, shifts and job classification of all individuals in the proposed unit as of the payroll period immediately
preceding the filing of the petition who remain employed as of the date of the filing of the petition. (Attachment B)
(b) If the employer contends that the proposed unit is inappropriate the employer must provide (1) a separate list containing the full names, work
locations, shifts and job classifications of all individuals that it contends must be added to the proposed unit, if any to make it an appropriate unit,
(Attachment C) and (2) a list containing the full names of any individuals it contends must be excluded from the proposed unit to make it an

State your position with respect to the details of any election that may be conducted in this matter. 8a. Type: [ Manual [J Mail [J Mixed Manual/Mail

8b. Date(s) 8c. Time(s) 8d. Location(s)
8e. Eligibility Period (e.g. special eligibility formula) 8f. Last Payroll Period Ending Date 8g. Length of payroll period
[OwWeekly [IBiweekly [1Other (specify length)

9. Representative who will accept service of all papers for purposes of the representation proceeding

9a. Full name and title of authorized representative 9b. Signature of authorized representative 9c. Date
9d. Address (Street and number, city, state, and ZIP code) 9e. e-Mail Address
9f. Business Phone No.. Bg. Fax No. gh. Cell No.

WILLFUL FALSE STATEMENTS ON THIS STATEMENT OF POSITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. Code, Title 18, Section 1001)

PRIVACY ACT STATEMENT
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. Section 151 et seq. The principal use of the information is to
assist the National Labor Relations Board (NLRB) in processing representation proceedings. The routine uses for the information are fully set forth in the Federal Register, 71 Fed.
Reg. 74942-43 (December 13, 2006). The NLRB will further explain these uses upon request. Failure to supply the information requested by this form may preclude you from
litigating issues under 102.66(d) of the Board's Rules and Regulations and may cause the NLRB to refuse to further process a representation case or may cause the
NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court.



FORM NLRB-4812
(4-15)
UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

DESCRIPTION OF REPRESENTATION CASE PROCEDURES
IN CERTIFICATION AND DECERTIFICATION CASES

The National Labor Relations Act grants employees the right to bargain collectively through
representatives of their own choosing and to refrain from such activity. A party may file an RC, RD or RM
petition with the National Labor Relations Board (NLRB) to conduct a secret ballot election to determine
whether a representative will represent, or continue to represent, a unit of employees. An RC petition is
generally filed by a union that desires to be certified as the bargaining representative. An RD petition is
filed by employees who seek to remove the currently recognized union as the bargaining representative.
An RM petition is filed by an employer who seeks an election because one or more individuals or unions
have sought recognition as the bargaining representative, or based on a reasonable belief supported by
objective considerations that the currently recognized union has lost its majority status. This form
generally describes representation case procedures in RC, RD and RM cases, also referred to as
certification and decertification cases.

Right to be Represented — Any party to a case with the NLRB has the right to be represented by an
attorney or other representative in any proceeding before the NLRB. A party wishing to have a
representative appear on its behalf should have the representative complete a Notice of Appearance
(Form NLRB-4701), and E-File it at www.nIrb.gov or forward it to the NLRB Regional Office handling the
petition as soon as possible. '

Filing and Service of Petition — A party filing an RC, RD or RM petition is required to serve a copy of its
petition on the parties named in the petition along with this form and the Statement of Position form. The
petitioner files the petition with the NLRB, together with (1) a certificate showing service of these
documents on the other parties named in the petition, and (2) a showing of interest to support the petition.
The showing of interest is not served on the other parties.

Notice of Hearing — After a petition in a certification or decertification case is filed with the NLRB, the
NLRB reviews both the petition and the required showing of interest for sufficiency, assigns the petition a
case number, and promptly sends letters to the parties notifying them of the Board agent who will be
handling the case. In most cases, the letters include a Notice of Representation Hearing. Except in
cases presenting unusually complex issues, this pre-election hearing is set for a date 8 days (excluding
intervening federal holidays) from the date of service of the notice of hearing. Once the hearing begins, it
will continue day to day until completed absent extraordinary circumstances. The Notice of
Representation Hearing also sets the due date for filing and serving the Statement(s) of Position.
Included with the Notice of Representation Hearing are a copy of the petition, this form, a Statement of
Position form, a Notice of Petition for Election, and a letter advising how to contact the Board agent who
will be handling the case and discussing those documents.

Hearing Postponement: The regional director may postpone the hearing for up to 2 business days upon
request of a party showing special circumstances and for more than 2 business days upon request of a
party showing extraordinary circumstances. A party wishing to request a postponement should make the
request in writing and set forth in detail the grounds for the request. The request should include the
positions of the other parties regarding the postponement. The request should be filed with the regional
director. E-Filing the request is preferred, but not required. A copy of the request must be served
simultaneously on all the other parties, and that fact must be noted in the request.

Statement of Position Form and List(s) of Employees — The Statement of Position form solicits
commerce and other information that will facilitate entry into election agreements or streamline the pre-
election hearing if the parties are unable to enter into an election agreement. As part of its Statement of
Position form, the employer also provides a list of the full names, work locations, shifts, and job
classifications of all individuals in the proposed unit. If the employer contends that the proposed unit is
not appropriate, the employer must separately list the same information for all individuals that the
employer contends must be added to the proposed unit to make it an appropriate unit, and must further
indicate those individuals, if any, whom it believes must be excluded from the proposed unit to make it an
appropriate unit. These lists must be alphabetized (overall or by department).

Unless the employer certifies that it does not possess the capacity to produce the lists in the required
form, the lists must be in a table in a Microsoft Word file (.doc or .docx) or a file that is compatible with
Microsoft Word, the first column of the table must begin with each employee’s last name, and the font
size of the list must be the equivalent of Times New Roman 10 or larger. That font does not need to be



FORM NLRB-4812 (CONT.)
(4-15)

used but the font'must be that size or larger. A sample, optional form for the list is provided on the NLRB
website at www.nIrb.goviwhat-we-do/conduct-elections/representation-case-rules-effective-april-14-2015.

Ordinarily the Statement of Position must be filed with the Regional Office and served on the other parties
such that it is received by them by noon on the business day before the opening of the hearing. The
regional director may postpone the due date for filing and serving the Statement of Position for up to 2
business days upon request of a party showing special circumstances and for more than 2 business days
upon request of a party showing extraordinary circumstances. The Statement of Position form may be E-
Filed but, unlike other E-Filed documents, will not be timely if filed on the due date but after noon in the
time zone of the Region where the petition is filed. Consequences for failing to satisfy the Statement of
Position requirement are discussed on the following page under the heading “Preclusion.”

A request to postpone the hearing will not automatically be treated as a request for an extension of the
Statement of Position due date. [f a party wishes to request both a postponement of the hearing and a
postponement of the Statement of Position due date, the request must make that clear and must specify
the reasons that postponements of both are sought.

Posting and Distribution of Notice of Petition for Election — Within 2 business days after service of
the notice of hearing, the employer must post the Notice of Petition for Election in conspicuous places,
including all places where notices to employees are customarily posted, and must.also distribute it
electronically if the employer customarily communicates with its employees electronically. The employer
must maintain the posting until the petition is dismissed or withdrawn, or the Notice of Petition for Election
is replaced by the Notice of Election. The employer’s failure properly to post or distribute the Notice of
Petition for Election may be grounds for setting aside the election if proper and timely objections are filed.

Election Agreements — Elections can occur either by agreement of the parties or by direction of the
regional director or the Board. Three types of agreements are available: (1) a Consent Election
Agreement (Form NLRB-651); (2) a Stipulated Election Agreement (Form NLRB-652); and (3) a Full
Consent Agreement (Form NLRB-5509). In the Consent Election Agreement and the Stipulated Election
Agreement, the parties agree on an appropriate unit and the method, date, time, and place of a secret
ballot election that will be conducted by an NLRB agent. In the Consent Agreement, the parties also
agree that post-election matters (election objections or determinative challenged ballots) will be resolved
with finality by the regional director; whereas in the Stipulated Election Agreement, the parties agree that
they may request Board review of the regional director's post-election determinations. A Full Consent
Agreement provides that the regional director will make final determinations regarding all pre-election and
post-election issues.

Hearing Cancellation Based on Agreement of the Parties — The issuance of the Notice of
Representation Hearing does not mean that the matter cannot be resolved by agreement of the parties.
On the contrary, the NLRB encourages prompt voluntary adjustments and the Board agent assigned to
the case will work with the parties to enter into an election agreement, so the parties can avoid the time
and expense of participating in a hearing.

Hearing — A hearing will be held unless the parties enter into an election agreement approved by the
regional director or the petition is dismissed or withdrawn.

Purpose of Hearing: The purpose of a pre-election hearing is to determine if a question of
representation exists. - A question of representation exists if a proper petition has been filed concerning a
unit appropriate for the purpose of collective bargaining or, in the case of a decertification petition,
concerning a unit in'which a labor organization has been certified or is being currently recognized by the
employer as the bargaining representative. Disputes concerning individuals' eligibility to vote or inclusion
in an appropriate unit ordinarily need not be litigated or resolved before an election is conducted.

Issues at Hearing: lssues that might be litigated at the pre-election hearing include: jurisdiction;
labor organization status; bars to elections; unit appropriateness; expanding and contracting unit issues;
inclusion of professional employees with nonprofessional employees; and eligibility formulas. At the
hearing, the Statement of Position will be received into evidence and, prior to the introduction of further
evidence, all other parties will respond on the record to each issue raised in the Statement. The hearing
officer will not receive evidence concerning any issue as to which the parties have not taken adverse
positions, except for evidence regarding the Board's jurisdiction over the employer and evidence
concerning any issue, such as the appropriateness of the proposed unit, as to which the regional director
determines that record evidence is necessary.

Page 2
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Preclusion: At the hearing, a party will be precluded from raising any issue, presenting any
evidence relating to any issue, cross-examining any witness concerning any issue, and presenting
~argument concerning any issue that the party failed to raise in its timely Statement of Position or to place
in dispute in response to another party’s Statement of Position or response, except that no party will be
precluded from contesting or presenting evidence relevant to the Board’s statutory jurisdiction to process
the petition. Nor shall any party be precluded, on the grounds that a voter’s eligibility or inclusion was not
contested at the pre-election hearing, from challenging the eligibility of any voter during the election. If a
party contends that the proposed unit is not appropriate in its Statement of Position but fails to specify the
classifications, locations, or other employee groupings that must be added to or excluded from the
proposed unit to make it an appropriate unit, the party shall also be precluded from raising any issue as to.
the appropriateness of the unit, presenting any evidence relating to the appropriateness of the unit, cross
examining any witness concerning the appropriateness of the unit, and presenting argument concerning
the appropriateness of the unit. As set forth in §102.66(d) of the Board’s rules, if the employer fails to
timely furnish the lists of employees, the employer will be precluded from contesting the appropriateness
of the proposed unit at any time and from contesting the eligibility or inclusion of any individuals at the
pre-election hearing, including by presenting evidence or argument, or by cross-examination of
witnesses.

Conduct of Hearing: If held, the hearing is usually open to the public and will be conducted by a
hearing officer of the NLRB. Any party has the right to appear at any hearing in person, by counsel, or by
other representative, to call, examine, and cross-examine witnesses, and to introduce into the record
evidence of the significant facts that support the party’s contentions and are relevant to the existence of a
question of representation. The hearing officer also has the power to call, examine, and cross-examine
witnesses and to introduce into the record documentary and other evidence. Witnesses will be examined
orally under oath. The rules of evidence prevailing in courts of law or equity shall not be controlling.
Parties appearing at any hearing who have or whose witnesses have handicaps falling within the
provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.503, and who
in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.503,
should notify the regional director as soon as possible and request the necessary assistance.

Official Record: An official reporter will make the only official transcript of the proceedings and all
citations in briefs or arguments must refer to the official record. (Copies of exhibits should be supplied to
the hearing officer and other parties at the time the exhibit is offered in evidence.) All statements made in
the hearing room will be recorded by the official reporter while the hearing is on the record. If a party
wishes to make off-the-record remarks, requests to make such remarks should be directed to the hearing
officer and not to the official reporter. After the close of the hearing, any request for corrections to the
record, either by stipulation or motion, should be forwarded to the regional director.

Motions and Objections: All motions must be in writing unless stated orally on the record at the
hearing and must briefly state the relief sought and the grounds for the motion. A copy of any motion
must be served immediately on the other parties to the proceeding. Motions made during the hearing are
filed with the hearing officer. All other motions are filed with the regional director, except that motions
made after the transfer of the record to the Board are filed with the Board. If not E-Filed, an original and
two copies of written motions shall be filed. Statements of reasons in support of motions or objections
should be as concise as possible. Objections shall not be deemed waived by further participation in the
hearing. On appropriate request, objections may be permitted to stand to an entire line of questioning.
Automatic exceptions will be allowed to all adverse rulings.

Election Details: Prior to the close of the hearing the hearing officer will: (1) solicit the parties’
positions (but will not permit litigation) on the type, date(s), time(s), and location(s) of the election and the
eligibility period; (2) solicit the name, address, email address, facsimile number, and phone number of the
employer’s on-site representative to whom the regional director should transmit the Notice of Election if
an election is directed; (3) inform the parties that the regional director will issue a decision as soon as
practicable and will immediately transmit the document to the parties and their designated representatives
by email, facsimite, or by overnight mail (if neither an email address nor facsimile humber was provided);
and (4) inform the parties of their obligations if the director directs an election and of the time for
complying with those obligations.

Oral Argument and Briefs: Upon request, any party is entitled to a reasonable period at the close
of the hearing for oral argument, which will be included in the official transcript of the hearing. At any time
before the close of the hearing, any party may file a memorandum addressing relevant issues or points of
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law. Post-hearing briefs shall be filed only upon special permission of the regional director and within the
time and addressing the subjects permitted by the regional director. If filed, copies of the memorandum or
brief shall be served on all other parties to the proceeding and a statement of such service shall be filed
with. the memorandum or brief. No reply brief may be filed except upon special leave of the regional
director. If allowed, briefs should be double-spaced on 8% by 11 inch paper. Briefs must be filed in
accordance with the provisions of Section 102.111(b) of the Board's Rules. E-Filing of briefs -through the
Board's website, www.nirb.gov, is encouraged, but not required. Facsimile transmission of briefs is NOT
permitted.

Regional Director Decision - After the hearing, the regional director issues a decision directing an
election, dismissing the petition or reopening the hearing. A request for review of the regional director’s
pre-election decision may be filed with the Board at any time after issuance of the decision until 14 days.
after a final disposition of the proceeding by the regional director. Accordingly, a party need not file a
request for review before the election in order to preserve its right to contest that decision after the
election. Instead, a party can wait to see whether the election results have mooted the basis of an
appeal. The Board will grant a request for review only where compelling reasons exist therefor.

Voter List — The employer must provide to the regional director and the parties named in the election
agreement or direction of election a list of the full names, work locations, shifts, job classifications, and
contact information (including home addresses, available personal email addresses, and available home
and personal cellular (“cell”) telephone numbers) of all eligible voters. (In construction industry elections,
unless the parties stipulate to-the contrary, also eligible to vote are all employees in the unit who either (1)
were employed a total of 30 working days or more within the 12 months preceding the election eligibility
date or (2) had some employment in the 12 months preceding the election eligibility date and were
employed 45 working days or more within the 24 months immediately preceding the election eligibility
date. However, employees meeting either of those criteria who were terminated for cause or who quit
voluntarily prior to the completion of the last job for which they were employed, are not eligible.) The
employer must also include in a separate section of the voter list the same information for those
individuals whom the parties have agreed should be permitted to vote subject to challenge or those
individuals who, according to the direction of election, will be permitted to vote subject to challenge.

The list of names must be alphabetized (overall or by department) and be in the same Microsoft Word file
(or Microsoft Word compatible file) format as the initial lists provided with the Statement of Position form
unless the parties agree to a different format or the employer certifies that it does not possess the
capacity to produce the list in the required form. When feasible, the list must be filed electronically with
the regional director and served electronically on the other parties named in the agreement or direction.

To be timely filed and served, the voter list must be received by the regional director and the parties
named in the agreement or direction respectively within 2 business days after the approval of the
agreement or issuance of the direction unless a longer time is specified in the agreement or direction. A
certificate of service on all parties must be filed with the regional director when the voter list is filed. The
employer’s failure to file or serve the list within the specified time or in proper format shall be grounds for
setting aside the election whenever proper and timely objections are filed. The parties shall not use the
list for purposes other than the representation proceeding, Board proceedings arising from it, and related
matters.

Waiver of Time to Use Voter List — Under existing NLRB practice, an election is not ordinarily scheduled
for a date earlier than 10 days after the date when the employer must file the voter list with the Regional
Office. However, the parties entitled to receive the voter list may waive all or part of the 10-day period by
executing Form NLRB-4483. A waiver will not be effective unless all parties who are entitled to the list
agree to waive the same number of days.

Election — Information about the election, requirements to post and distribute the Notice of Election, and
possible proceedings after the election is available from the Regional Office and will be provided to the
parties when the Notice of Election is sent to the parties.

Withdrawal or Dismissal - [f it is determined that the NLRB does not have jurisdiction or that other
criteria for proceeding to an election are not met, the petitioner is offered an opportunity to withdraw the
petition. If the petitioner does not withdraw the petition, the regional director will dismiss the petition and
advise the petitioner of the reason for the dismissal and of the right to appeal to the Board.
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UNITED STATES OF AMERICA
PR 0 NATIONAL LABOR RELATIONS BOARD Date Filed
- 17 ¥ Apr 20, 2016
NATIONAL OILWELL VARCO, LP. CaseNo. 08-RC.j 1f4497 L_p ___________________
Date Issued 05/12/2016
and Employer it i iadeiniet sttt b
city YOUNGSTOWN _State OH _
INTERNATIONAL UNION OF OPERATING ENGINEERS, TTTTTTToTmmTmmm oo T mn T Lo e
Type of Election: (If applicable check
LOCAL 95 (Check one:) either or both:)
Petitioner Stipulation [ 8oy
Board Directi
D oard Direction D Mail Ballot
[J Consent Agreement
RD Direction
Incumbent Union (Code)

amenpep  TALLY OF BALLOTS

The undersigned agent of the Regional Director certifies that the results of tabulation of ballots case in the election held
in the above case, and concluded on the date indicated above, were as follows:

1. Approximate number of eligible voters

2. Number of Void ballots

3. Number of Votes cast for INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 95 Cr 2 l
4. Number of Votes cast for 0. 0.0.9.9.9.90.0.0.0.4
5. Number of Votes cast for AXXKXXXXXXX

7. Number of Valid votes counted (sum 3, 4, 5, and 6)

8. Number of challenged baliots

liid

9. Number of Valid votes counted plus challenged ballots (sum of 7 and 8)

10. Challenges are ufﬁcient in number to affect the results of the election.

11. A majority of the valid votes counted plus challenged ballots (Item 9) lE_s_ %} been cast for
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 95

AL

The undersigned acted as authorized observers in the counting andtabulating of ballots indicated above. We hereby gertify that the
counting and tabulating were fairly and accurately done, that the secrecy of the ballots was maintained, and that the results were as

indicated above. We also acknowledge service of this tally.
For NATIONAL OILWELL VARCO, L.P.

For the Regional Directg ;‘ A AN ‘A
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UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8
NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 95,

Petitioner

EMPLOYER'SOBJECTION TO CONDUCT OF ELECTION

The National Labor Relations Board (the “Board”) conducted a representation election
for National Oilwell Varco, L.P. (“NOV”) employees working at the Valourec Star location in
Y oungstown, Ohio on May 12, 2016. On that day, the ballots were counted with a majority of
ballots voting for the Petitioner, International Union of Operating Engineers, Loca 95
(“Petitioner” or the “Union”). Pursuant to Section 102.69(a) of the Board’'s Rules and
Regulations, NOV files this Objection to conduct affecting the results of the election.

OBJECTION: During the critical period, the Union threatened and coerced employeesin
the exercise of their free choice. Specificaly, the Union threatened employees with reprisals if
employees failed to vote and participate in Union activities and coerced employees to vote for
the Union. Such conduct created an atmosphere of intimidation and coercion and interfered with

employees’ free choice.

HEARING REQUESTED: NOV requests a hearing on the genuine issues of materia

facts raised by this Objection, which will be supported by competent evidence that will be timely

submitted to the Regional Director in accordance with the Board's Rules and Regulations.



Based on the evidence presented, NOV requests that the results of the May 12, 2016 election be

set aside and that the petition be dismissed or another election conducted.

May 19, 2016

Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART,LLC

By: /s

Christopher E. Moore

One Shell Square

701 Poydras Street, Suite 3500
New Orleans, LA 70139
Telephone: 504-648-2604

Fax: 504-648-3859




UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 8

NATIONAL OILWELL VARCO, L .P,,

Employer,

Case No. 08-RC-174497
and

INTERNATIONAL UNION OF Filed Electronically with NLRB
OPERATING ENGINEERS, LOCAL 95

Petitioner.

CERTIFICATE OF SERVICE

| certify that on May 19, 2016, a copy of the foregoing Objection to Conduct of Election,
and corresponding Offer of Proof, was Electronically Filed on the NLRB’s website
http://www.nlrb.gov.

Also, | do hereby certify that a true and correct copy of the within Objection to Conduct
of Election has been served on the following individuals by email this 19th day of May 2016:
Marianne Oliver at moliver@lawgol.com.

/s
Christopher E. Moore, Esq.
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UNITED STATES OF AMERICA
THE NATIONAL LABOR RELATIONS BOARD
REGION 8

NATIONAL OIL\;NELL VARCO, L.P.
Employer
and 08-RC-174497
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 95

Union

ORDER DIRECTING HEARING ON OBJECTIONS AND NOTICE OF HEARING
3

Pursuant to a Stipulated Election Agreement approved by me on April 29, 2016, an
clection was conducted on May 12, 2016, among the employees in the following described vnit:

All full-time and regular part-time NDT positions in the old and new mills
including inspectors, technicians, notch cutters, maintenance .mechanics,
team leads, and operators, but excluding all other non-professional
employees, professional employees, technicali empioyees, business and
clerical employees, managerial employees, temporary employees, guards and
supervisors as defined in the Act.

The tally of ballots issued after the election shows that of approximately 41 eligible
voters, 41 cast ballots, of which 21 were cast for and 20 cast against the Union.

On May 19, 2016, the Employér filed timely objections (attached) to conduct affecting
the results of the election.

Pursuant to the provisions of Section 102.69 of the Board’s Rules and Regulations, an
administrative investigation of the objections has been conducted. Concerning those objections,
T make the following findings and conclusions. !

! The petition was filed on April 20, 2016. T have considered only conduct which occurred during the critical period,
which begins on and includes the date of the filing of the petition and extends through the election. The Ideal

Electric and Manufacturing Company, 134 NLRB 1275 (1961)




THE OBJECTION:

In this objection, the Employer asserts that agents of the Union interfered with employee
fiee choice by threatening cligible voters with unspecified reprisals.

The Offer of Proof submitted by the Employer in support of the objection indicates that it
will offer testimony that an employse “quit the Company’s employ without notice”, allegedly
because the employec was coerced by the Union into remaining employed in order to secure
votes for the Union.

An additional offer of proof indicates that the Employer will offer testimony that Union
‘agents “required employee attendance at a Union meeting” thus coercing employees in the
exercise of free choice.

I have concluded that this objection raises substantial and material issues of fact and
credibility which I cannot resolve on the basis of an administrative investigation. Therefore, I
shall set this Objection for hearing.

; ORDER
IT IS HEREBY ORDERED that the issues raised by the Employer Objection be
resolved at a hearing before a duly designated hearing officer.

YOU ARE HEREBY NOTIFIED that on June 2, 2016, and on consecutive days
thereafter until completed, at 10:00 a.m. in a Hearing Room of the National Labor Relations
Board, 1695 AJC Building, 1240 East Ninth Street, Cleveland, Ohio, a hearing will be conducted
before a hearing officer of the National Labor Relations Board to resolve the issues raised by the
Employer Objection, at which time and place the parties will have the tight to appear in person
or otherwise give testimony and call, examine, and cross-examine witnesses and present oral
argument pertinent to the issues raised by the Objections.

IT IS FURTHER ORDERED that the hearing officer designated for the purpose of
conducting the hearing shall prepare and cause to be served upon the parties a report containing
resolutions of the credibility of witnesses, findings of fact, and recommendations to the Regional
Director for Region 8, NLRB as to the disposition of the issues raised by the Employer
Objections. Within fourteen (14) days from the date of the issuance of said report any party may
file with the Regional Director an original and eight (8) copies of exceptions to such report.
Immediately upon the filing of such exceptions, the parties filing the same shall serve a copy
thereof upon the other party to this proceeding. If no cxceptions are filed to such report, the
Regional Director may, upon expiration of the period for filing exceptions, decide the matter
forthwith upon thé record or make other disposition of the case. See Rules and Regulations,
Section 102.69 (¢) (1) (iii) and 102.69. () (2)




Dated at Cleveland, Ohio this 24th day of May, 2016.

Allen Binstock j
Regional Director
National Labor Relations Board

Region 8



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE

Case No. 08-RC-174497

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be
disposed of by agreement of the partics. On the contrary, it is the policy of this office to encourage
voluntary adjustments. The examiner or attorney assigned to the case will be pleased to receive and to act
promptly upon your suggestions or comments to this end. An agreement between the parties, approved
by the Regional Director, would serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and
place indicated. Postponements will rot be granted unless good and sufficient grounds are shown and
the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds thereafter must be set forth in defail;
3) Alternative dates for any rescheduled hearing must be given; '

(4 The positions of all other partics must be ascertained in advance by the
requesting party and set forth in the request; and

5 Copies must be simultaneously served on all other parties (listed below), and that
fact must be noted on the request. ' '

]

Bxcept unc[br the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

Olgetree, Deakins, Nash, Smoak & Stewart, PC
Attn: Christopher Moore, Esq.
701 Poydras Street, STE 3500
New Orleans, LA 70139-7705

Belinda Armstrong

N.Q.V. Tuboscope

2669 Martin Luther King Blvd.
Youngstown, OH 44510-1033

Olgetree, Deakins, Nash, Smoak & Stewart, PC
"Attn: Sarah M. Rain, Esq.

111 Monument Ciréle, STE 5600

Tndianapolis, IN 46204

Belinda Armstrong
2835 Holmes Road.
Houston, TX 77051-1099

i




Marianne Oliver,;?-'Esq.

Gilardi, Oliver & Lomupo, P.A.

993 Fourth Avenue, 10th Floor
The Benedum Trees Building
Pittsburgh, PA 15222-1717

David Conklin, Business Agent
International Union of Operating Engineers,
Local 95

300 Saline St

pittsburgh, PA 15207-1032




UNITED STATES OF AMERICA
BEFORE THE. NATIONAL LABOR RELATIONS BOARD
REGION 8
NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 95,

Petitioner

EMPLOYER’S OBJECTION TO CONDUCT OF ELECTION

The National Labor Relations Board (the “Board”) conducted a representation election
for National Oilwell Varco, L.P. (“NOV”) employees Workiﬁg at the Vallourec Star location in
Youngstown, Ohio on May 12, 2016. On that day, the ballots were counted with a majority of
ballots voting for the Petitioner, International Union of Operating Engineers, Local 95
(“Petitioner” or the “Union™). Pursuant to Section 102.69(a) of the Board’s Rules and
Regulations, NOV files this Objection to conduct affecting the results of the election.

OBJECTI@N: During the critical period, the Union threatened and coerced employees in
the exercise of théir free choice. Specifically, the Union threatened employees with reprisals if
employees failed to vote and participate in Union activities and coerced employees to vote for
the Union. Such conduct created an atmosphere of intimidation and coercion and interfered with

employees’ free choice.

HEARING REQUESTED: NOV requests a hearing on the genuine issues of material

1

facts raised by this Objection, which will be supported by competent evidence that will be timely

&

submitted to the Regjonal Director in accordance with the Board’s Rules and Regulations.



Based on the evidence presented, NOV requests that the results of the May 12, 2016 election be

set aside and that the petition be dismissed or another election conducted.

May 19, 2016

Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, LLC

By: /s/

Christopher E. Moore

One Shell Square

701 Poydras Street, Suite 3500
New Orleans, LA 70139
Telephone: 504-648-2604
Fax: 504-648-3859




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8

NATIONAL OILWELL VARCO, L.P,,

Employer,
Case No, 08-RC-174497
and
INTERNATIONAL UNION OF Filed Electronically with NLRB
OPERATING ENGINEERS, LOCAL 95
Petitioner,

CERTIFICATE OF SERVICE

[ certify that on May 19, 2016, a copy of the foregoing Objection to Conduct of Election,
and corresponding Offer of Proof, was Electronically Filed on the NLRB’s website
http://www.nlrb.gov.

Also, 1 do %1ereby certify that a true and correct copy of the within Objection to Conduct
of Flection has been served on the following individuals by email this 19th day of May 2016:
Marianne Oliver at moliver@lawgol.com.

/s/
Christopher E. Moore, Esq.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8

NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF OPERATING
ENGINEERS, LOCAL 95,

Pétitioner

HEARING OFFICER’S REPORT ON OBJECTIONS

This report contains my findings and recommendations regarding the Employer’s
Objection concerning conduct affecting the results of the election in the above matter. Based
upon the record in the case, my observation of the witnesses, examination of all exhibits,
resolution of the credibility of the witnesses, and findings of fact,! T conclude that the Objection
should be overruled in its entirety because the Employer has not met its burden of establishing
that the Union engaged in objectionable conduct affecting the results of the election.

L PROCEDURAL HISTORY

Based on a petition filed on April 20, 2016,% and a Stipulated Election Agreement
approved by the Regional Director, an election was conducted on May 12, to determine whether
a unit of employees of the Employer wished to be represented for purposes of collective
bargaining by the Petitioner.’ '

The Tally of Ballots that issued after the election showed the following:

! The parties were permitted to file briefs, and the briefs filed by the Employer and the Petitioner were
fully considered.

% All dates are in 2016, unless otherwise noted.

- The bargaining unit consists of:

All full -time and regular part -time NDT positions in the old and new mills including inspectors,
technicians, notch cutters, maintenance, mechanics, team leads, and operators but excluding all
other non —professional employ¢es, professional employees, technical employees, business and
clerical employees, managerial employees, temporary employees, guards and supervisors as
defined in the Act.




Approximate number of eligible voters ..o 41

Number of void ballots .......cecvcerecvnneeninninenincinees 0
Number of votes cast for Petitioner .........ceeveveeveerverveneniecnnecnnennn, 21
Number of votes cast against participating labor organization(s)... 20
Number of valid votes counted .......c.ccocovvvevenerniniiinencnnneinenn 41
Number of challenged ballots .......cccecveevceiierienreninnenenirneceee 0
Number of valid votes counted plus challenged ballots ................. 4]

On May 29, the Employer filed a timely Objection to Conduct Affecting the Results of the
Election, a copy of which was served on the Petitioner. The Employer’s Objection is as follows:

During the critical period, the Union threatened and coerced employees in the
exercise of their free choice. Specifically, the Union threatened employees with
reprisals if employees failed to vote and participate in Union activities and
coerced employees to vote for the Union. Such conduct created an atmosphere of
intimidation and coercion and interfered with employees' free choice.

Pursuant to Section 102.69 of the Board’s Rules and Regulations, the Regional Director
issued an Order Directing Hearing and Notice of Hearing on Objection (Order) which directed
that a hearing be held for purposes of receiving evidence to resolve the issues raised by the
Employer’s Objection. On June 2, a hearing was held before me for the sole purpose of
resolving the issues raised by the Employer’s Objection.

II. THE EMPLOYER’S OBJECTION

The Employer asserts that during the critical period prior to the election, the Petitioner
threatened employees with reprisals if they failed to participate in union activities and coerced
employees to vote for the Petitioner. The Employer claims that such conduct created an
atmosphere of intimidation and coercion and interfered with employees’ free choice, and that the
representation election should be set aside.

III. BOARD’S LEGAL STANDARDS FOR SETTING ASIDE ELECTIONS

A. Burden of Proof

It is well settled that “[r]epresentation elections are not lightly set aside,” and that “[t]here
is a strong presumption that ballots cast under specific NLRB procedural safeguards reflect the
true desires of the employees.” -Lockheed Martin Skunk Works, 331 NLRB 852, 854 (2000)
(quoting NLRB v. Hood Furniture Co., 941 F.2d 325, 328 (5™ Cir. 1991) (internal citation
omitted)). Therefore, “the burden of proof on parties secking to have a Board-supervised
election set aside is a heavy one.” Delta Brands, Inc., 344 NLRB 252, 253 (2005) (citing Kux
Mfg. Co. v. NLRB, 890 F.2d 804, 808 (6th Cir. 1989)). To prevail, the objecting party must
establish facts raising a “reasonable doubt as to the fairness and validity of the election.” Patient
Care of Pennsylvania, 360 NLRB No. 76 (2014) (citing Polymers, Inc., 174 NLRB 282, 282
(1969), enfd. 414 F.2d 999 (2d Cir. 1969)). Moreover, to meet its burden the objecting party
must show that the conduct in question affected employees in the voting unit. Avanfe at Boca



Raton, 323 NLRB 555, 560 (1997) (overruling employer’s objection where no evidence that unit
employees knew of the alleged coercive incident). '

B. Legal Standard for Alleged Party Misconduct

In this proceeding, the Employer has the burden of proof with respect to: (1) showing that
certain specific conduct by union agents, or in some cases, other persons, had an undue and
adverse impact on the election, and (2) that the conduct occurred within the time period from the
date that the petition was filed until the date that the election was held. Foxwoods Resort
Casino, 352 NLRB 771, 773 (2008) (citing Ideal Electric & Mfg. Co., 134 NLRB 1275 (1961)).
In determining whether to set aside an election, the Board applies an objective test.  Thus, the
Board does not consider whether a party’s conduct in fact coerced employees, but whether the
party’s misconduct reasonably tended to “induce employees to vote not based ‘upon conviction,
but upon fear or upon any other improperly induced consideration.”” Pearson Education, Inc.,
336 NLRB 979, 983 (2001) (quoting Zieglers Refuse Collectors, Inc. v. NLRB, 639 F.2d 1000,
1005 (3™ Cir. 1981)).

In determining whether a party’s conduct has the tendency to interfere with employee
free choice, the Board considers a number of factors: (1) the number of incidents; (2) the severity
of the incidents and whether they were likely to cause fear among employees in the voting unit;
(3) the number of employees in the voting unit who were subjected to the misconduct; (4) the
proximity of the misconduct to the date of the election; (5) the degree to which the misconduct
persists in the minds of employees in the voting unit; (6) the extent of dissemination of the
~ misconduct to employees who were not subjected to the misconduct but who are in the voting
unit; (7) the effect (if any) of any misconduct by the non-objecting party to cancel out the effects
of the misconduct alleged in the objection; (8) the closeness of the vote; and (9) the degree to
which the misconduct can be attributed to the party against whom objections are filed. Taylor
Wharton Division, 336 NLRB 157, 158 (2001) (citing Avis Rent-a-Car, 280 NLRB 580, 581
(1986)).

IV. RECORD EVIDENCE

The Order directing hearing in this matter instructs me to resolve the credibility of
witnesses testifying at the hearing and to make findings of fact. Unless otherwise specified, my
summary of the record evidence is a composite of the testimony of all witnesses, including in
particular testimony by witnesses that is consistent with one another, with documentary
evidence, or with undisputed evidence, as well as testimony that is uncontested. Omitted
testimony or evidence is either irrelevant or cumulative. Most of the findings of fact herein do
not involve the resolution of directly conflicting testimony. However, where it is necessary to
resolve directly conflicting testimony on substantive issues, my credibility resolutions will be set
forth below.

During the hearing, the Employer presented testimony from the following witnesses:
Operations Manager James Clark, Human Resources Manager Pedro Laurin, employee Luigi
Lombardi and organizer Mike Cagney. The Petitioner called organizer David Conklin.



The record evidence showed that Mike Cagney is an organizer with the Petitioner and
worked on the campaign to organize the Employer’s employees. Cagney became involved this
campaign after first being contacted by employee Kenneth Priester.

During the critical period prior to the election (April 20 through May 12), Cagney created
a private group on Facebook to communicate with employees through Facebook Messenger.
Cagney first invited Priester, who in turn invited other employees who were on Facebook. About
27 of the Employer’s 41 employees accepted invitations to the Facebook group.

In the days prior to a an organizing meeting on May 7, Cagney and organizer David
Conklin posted messages to the Facebook group website urging them to attend the meeting. On
May 2, Cagney wrote:

Pretty simple from here guys, if we don't get ppl to show at this meeting in person
we may have to walk away. There's been hours of work by your coworkers trying
to get this opportunity for you guys. -

We cannot gauruntee (sic) you anything other than the full backing and assittance
(sic) for YOU to collectively bargain a contract with Tuboscope. This is your
UNION and is only as strong as you guys can be against these anti union tactics
your employer is placing on you. This is the only way you guys hVe (sic) to get
out of the EAR policy that's in place. This is the only way you all can have a plan
in place to meet the rates the other guys in the mill make. Chatting on here isn't
going to move us forward we need everyone to show up and show support.

On May 4, Conklin wrote:

guys as of right now we have 11 ppl committed to the meeting Saturday via the.
face book group. thats not going to fly. you need to start talking to the other guys
and getting them to come or we may have to step back. I know you guys are
dealing with a lot of bullshit from the company but they are only doing this to
appease you and let us stop talking. thats exactly what they want. they want to. I
spoke with a level 3 tech from Local 112 and he said that anything involving
ASNT Standards is very serious. I am going to have a contract that WOE Local
66 has at the plant with the scrap guys on cranes etc. They have had a contract for
9 years and are making around $20 an hour. I can show you that language and use
that to outline what we will work on IF WE GET NUMBERS OUT THIS

pay for anti union literature

Finally, on May 5, Conklin wrote the following message:
I'm going to add to Mike's comments. Guys I know everyone probably has plans
or has things they would rather do. But I'm telling you this is important. Unless

you are in the hospital or working you need to be at the meeting. This meeting on
Saturday is the most important thing you have going this weekend. And don't you

4



think for a moment that NOV doesn't know about this meeting. I guarantee they
will make a drive-by to see about how many are there. Guys it's swim or sink
time. We need people to confirm attendance for the meeting. Let us have this
opportunity to answer questions and or concerns. I understand that not everyone
is on this page but please put the word out to attend. Thanks

The Employer called employee Luigi Lombardi in an effort to establish the effect of the
Facebook messages on the employees. Lombardi testified that the posts urging employees to
attend the organizing meeting made him feel “a little disgruntled” because someone that he did
not know was “telling me my priorities” and telling “me what to do.” Lombardi also was
bothered by the messages because he did not want the Union to assume that his attendance at the
meeting meant he supported the organizing campaign. Lombardi did attend the May 7
~ organizing meeting, where he expressed his non-support of the Union. Lombardi also testified
that he was not aware of any problems or consequences for any employee who did not attend the
meeting.

In the same Facebook group chat, three employees each disclosed that they made an audio
recording of a meeting with management concerning the upcoming election. No evidence was
introduced that the Union knew of or directed the recording of the management meeting. In a
later message, one employee requested email addresses from those who wanted the audio file
and Union organizer Conklin posted his email in response. Conklin admitted that after learning
that employees had recorded meetings with management, he did not do anything to discourage
the practice. '

Employee Kenneth Priester testified that when he learned that he would be subpoenaed
for the underlying proceeding, he created written surveys to find out whether employees were
pressured by either the Petitioner or the Employer prior to the election. The Petitioner did not
request that Priester undertake the surveys nor did Priester consult with anyone prior to drafting
the surveys.

Priester testified that on June 1, he presented the surveys to 17 co-workers prior to and
during his shift. Priester told his co-workers that he had been subpoenaed to a hearing and he
was seeking information that would help him figure out what may have happened during the
union campaign. Priester did not identify himself as a representative of the Union when
surveying his co-workers. While 14 employees signed the surveys, three declined to do so.
Priester did not circulate the surveys to the employees on the other shift.

Finally, testimony was elicited that on the date of the election after the election was held,
an employee resigned from his position after casting his ballot.

V. PARTIES’ POSITIONS

The Employer asserts the each of the factors in Taylor Wharton Division weighs strongly
in favor of finding that the Petitioner’s conduct affected the election. The Employer asserts that
the Petitioner’s campaign “consisted of threatening and coercing employees to attend meetings,
creating a fear of reprisals and depriving employees of their free choice.” Specifically, the



Employer points to the Petitioner’s Facebook messages sent to employees in the petitioned-for
unit during the time period leading up to the election. Such messages demanded that employees
attend the organizing meetings unless they were “in the hospital or working,” predicted that the
Employer would engage in unlawful surveillance and threatened to abandon its representation
efforts.

The Employer also attributes objectionable conduct by the Union for failing to discourage
employees from recording management meetings. Moreover, the Employer maintains that the
failure of three employees to sign post-election surveys is evidence that employees were
threatened and intimidated by the Petitioner during the election period. Finally, the Employer
argues that the employee quit under suspicious circumstances, making the effect of the Union’s
threats and intimidation that much more impactful.

The Petitioner contends that the Employer fails to satisfy the substantial burden to justify
setting aside the election. The Petitioner submits that taken in context, the Facebook messages
were objectively not threats, but rather pleas for unity and support to employees to get behind the
organizing campaign. The Petitioner also maintains that the Employer has failed to adduce any
admissible evidence regarding the other allegations of misconduct.

V1. ANALYSIS & LAW

The question before me is whether the Employer has met its burden of proof that certain
actions taken by the Petitioner during the relevant period had an undue and adverse impact on the
election.

In considering the import of the Facebook messages, I need not credit the testimony of
one witness over another. The sending and content of the messages are not in dispute. Further,
because an objective test is utilized, I am not considering whether employee Lombardi or any
other person® felt that the Facebook messages were coercive or threatening.

I conclude that Cagney and Conklin did not engage in impermissible conduct when they
sent the above-referenced Facebook messages to employees. The Petitioner’s communicating
with employees through Facebook Messenger is standard electioneering in today’s online world,
and is arguably less intimidating than face-to-face interactions. The three messages at-issue
constitute a series of exhortations for employees to attend a pre-election organizing meeting, and
no threats were made to employees who chose not to attend.

The only possible consequence expressed if not enough employees attended the
organizing meeting was that the Petitioner might need to “step back” and withdraw the election
petition. This statement is objectively not an unlawful threat. In this context, employees knew
that the organizing effort could be unsuccessful, and the Petitioner simply made a permissible
statement about the possible ramifications of low attendance at the meeting. See Chicago Truck
Drivers Local 101 (Bake-Line Products), 329 NLRB 247 (1999) (union informing employees if

* During the hearing, Employer’s counsel elicited testimony from Lombardi, management officials and
Petitioner’s representatives about the possible effect of these messages on themselves or others.

6



would consider disclaiming recognition if it lost deauthorization election was lawful and did not
warrant setting aside election). :

With regard to the post-election surveys circulated by Kenneth Priester, the fact that three
employees did not sign the petition is not probative of any misconduct by the Petitioner during
the election period. It is sheer conjecture that these three employees did not sign the petition
because the Petitioner threatened or coerced employees during the election period.

I also do not find the fact that the Union’s failure to object to the employees’ recording of
management meetings would have had a chilling effect on the reasonable employee. Audio
recording by employees in the workplace are protected by Section 7. Whole Foods Market, 363
NLRB No. 87 at 3 (2015). As such, the Petitioner cannot be faulted or criticized for trying to
stop a legal practice.’ : .

Further, there is no evidence that the recording of the meeting with management had any
effect on stifling opposition to the union, or intimidating anyone from attending or speaking at
the May 7 organizing meeting. In fact, Employer’s own witness Lombardi testified that he went
to the May 7 meeting and freely expressed that he was not in favor of the Union.

Moreover, with regard to the employee resigning on the day of the election, the Employer
did not put forth any admissible evidence why the employee resigned or that the Petitioner
pressured or influenced the employee to delay his resignation until after the election. As such,
the employee’s resignation has no probative value to this matter.

Even if I found that the Facebook messages and other conduct constituted threats, which I
do not, in considering the nine-point test described in Taylor Wharton Division, 1 further
conclude they did not sufficiently interfere with employees' freedom of choice. While a few
prongs of the test favor the Employer's position (i.e., dissemination, the closeness of the final
vote, and the degree to which the objectionable conduct is attributable to the Union), T would still
conclude that the Employer failed to show that the Union created an atmosphere of fear and
reprisal rendering a free election impossible.

VII. CONCLUSION & RECOMMENDATION

I recommend that the Employer’s objection be overruled in its entirety. The Employer
has failed to establish that the Petitioner or any of its agents engaged in objectionable conduct
affecting the results of the election. Because there is insufficient evidence to set aside the
election held on May 12, I recommend that an appropriate certification issue.

VIII. APPEAL PROCEDURE

* In support of its claim, the Employer cites to Mike Yurosek & Son, 292 NLRB 1074 (1989), where a
union’s photographing of its employees was sufficient to warrant a new election. Here, there is no
evidence that the Petitioner engaged in any similar conduct. The effect of a union’s photographing or
recording of employees cannot be equated with failing to discourage employees from recording meetings
with management.



Pursuant to Section 102.69(c)(1)(iii) of the Board’s Rules and Regulations, any party may
file exceptions to this Report, with a supporting brief if desired, with the Regional Director of
Region 8 by Monday, July 8, 2016. A copy of such exceptions, together with a copy of any brief
filed, shall immediately be served on the other parties and a statement of service filed with the
Regional Director.

Exceptions may be E-Filed through the Agency’s website but may not be filed by
facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, enter
the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the exceptions
should be addressed to the Regional Director, National Labor Relations Board — Region 8,
Anthony J. Celebrezze Federal Building, 1240 E. Ninth Street, Room 1695, Cleveland, OH
44199-2086.

Pursuant to Sections 102.111 through 102.114 of the Board’s Rules, exceptions and any
supporting brief must be received by the Regional Director by close of business at 4:45 p.m.
Eastern Time on the due date. If E-Filed, it will be considered timely if the transmission of the
entire document through the Agency’s website is accomplished by no later than 11:59 p.m.
Eastern Time on the due date.

~ Within 7 days from the last date on which exceptions and any supporting brief may be
filed, or such further time as the Regional Director may allow, a party opposing the exceptions
may file an answering brief with the Regional Director. An original and one copy shall be
submitted. A copy of such answering brief shall immediately be served on the other parties and
a statement of service filed with the Regional Director.

Dated at Cleveland, Ohio, this 24 day of June 2016.

/s/ Stephen Pincus
Stephen M. Pincus, Hearing Officer
National Labor Relations Board — Region 8
Anthony J. Celebrezze Federal Building
1240 E. Ninth Street, Room 1695
Cleveland, OH 44199-2086
E-mail: stephen.pincus@nlrb.gov
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8
NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 95,

Petitioner

EMPLOYER’S EXCEPTIONS TO
HEARING OFFICER’S REPORT ON OBJECTIONS

Pursuant to Section 102.69(c)(1)(iii) of the National Labor Relations Board’s (“the

Board”) Rules and Regulations, the Employer, National Oilwell Varco, L.P., files these

Exceptions to the Hearing Officer’s Report on Objections (“Hearing Officer’s Report™) issued on

June 24, 2016.

EXCEPTIONS

1. The Employer excepts to the Hearing Officer’s Report, conclusion, and finding that the

Petitioner’s threatening and coercive messages did not interfere with the employees’ right
to choose freely their representatives in a Board-conducted election where the Petitioner
threatened to abandon employees and take other unspecified reprisals if employees did
not participate in meetings and support Petitioner.

. The Employer excepts to the Hearing Officer’s Report, conclusion, and finding that the
Petitioner’s acquiescence in the recording and, more importantly, the publicizing of the
recording of employee meetings had a chilling and coercive effect on the employees’
right to choose freely their representatives in a Board-conducted election.

ARGUMENT

The Hearing Officer failed to find the Petitioner, International Union of Operating

Engineers, Local 95, engaged in impermissible conduct by threatening and coercing employees,



conduct which affected the outcome of the election — an election that was decided by a one-vote
margin. The Hearing Officer erroneously determined the Petitioner’s conduct did not affect the
election, regardless of the narrow victory, and improperly failed to set aside the election results.
For the reasons set forth in these Exceptions, the Employer requests these Exceptions be
sustained and that the Hearing Officer’s Report be overturned with respect to the findings
concerning Employer’s Objection 1.

1. The Employer excepts to the Hearing Officer’s Report, conclusion, and finding that
the Petitioner’s threatening and coercive actions did not interfere with the
employees’ right to choose freely their representatives in a Board-conducted election
where the Petitioner threatened to abandon employees and take other unspecified
reprisals if employees did not participate in meetings and support Petitioner.

In support of his finding that the Petitioner did not engage in conduct having an effect on
employees’ free choice, the Hearing Officer relied on the Board’s decision in Chicago Truck
Drivers Local 101 (Bake-Line Products), 329 NLRB 247 (1999), a case where the Board
reviewed whether the union improperly threatened to disclaim interest in the bargaining if a
substantial number of its members voted to deauthorize the union security clause. In so doing,
the Board found a union can lawfully threaten to disclaim interest because “when a union says it
may disclaim representation if it loses a deauthorization petition, this is a statement based on the
objective reality of representation.” Id. at 249. However, the rationale set forth by the Board in
Chicago Truck Drivers is not analogous to the instant case.

In Chicago Truck Drivers, the Board specifically noted that the union did not threaten to
retaliate against employees because of the way they voted in the election, the exercise of their
Section 7 rights. In the instant matter, the Petitioner threatened employees that if they did not

participate in union activities in the manner the Petitioner demanded, stifling their Section 7

rights, it would retaliate against employees. While the Hearing Officer found the Petitioner’s



actions proper because “employees knew that the organizing effort could be unsuccessful,” this
was not the threat the Petitioner made. (Hearing Officer’s Report at 6). The Petitioner did not
merely say something to the effect of “if we do not have enough support at the election, we could
lose the election and you will have no representation.” Rather, the Petitioner instructed
employees that unless they were at work or in the hospital they must attend a union meeting or
face unidentified reprisals. Section 7 of the National Labor Relations Act (“the Act”) protects
not only employees’ right to organize and support a union but also their right to refrain from
doing so. By making its threats, the Petitioner was demanding employees exercise their Section
7 rights in a particular manner or pay the price.

The Hearing Officer correctly determined the Employer met its burden of establishing “a
few prongs of the [nine-point] test [described in Taylor Wharton Division, 336 NLRB 157
(2001)] favor the Employer’s position (i.e., dissemination, the closeness of the final vote, and the
degree to which the objectionable conduct is attributable to the Union).” (Hearing Officer’s
Report at 7). The Hearing Officer nonetheless determined the threats made by the Petitioner
were insufficient to affect the outcome of the election because “employees knew that the
organizing effort could be unsuccessful” and therefore, the Petitioner was free to coerce
employees in exercising their right to refrain from participating in union activities. The Hearing
Officer failed to appreciate the coercive effect of Petitioner’s actions and despite the Employer
meeting the Taylor Wharton standards, erroneously found the Petitioner did not interfere with
employees’ Section 7 rights even where the Petitioner threatened employees with reprisals if
they did not exercise their rights in the manner Petitioner demanded.

Moreover, while the Hearing Officer emphasized that the proper standard for determining

the coercive nature of Petitioner’s actions is an objective one, in finding the Petitioner’s conduct



was not coercive, he disregarded the testimony of the Petitioner’s own organizer Mike Cagney
(““Cagney”) who admitted he could see how employees could interpret his words as a threat:

Q. Get there to the meeting with numbers or we're taking a step

back. That means we’re going to leave you right here. We’re

going to leave you at the alter [sic]. We’re going to walk you down

this path, and then we’re going to leave you at the alter [sic], right?

A. I don’t believe that's what | was saying, no.

Q. Can you see how someone would interpret it that way, though?

A. Not really.

Q. That’s not a reasonable way to look at the language that you
wrote?

A. | can see how you could get that from typed words, yes.
* * *
Q. Get numbers or else; that’s what that says, isn’t it?
A. No.
Q. Could it be interpreted that way reasonably?
A. It could be interpreted that way. | guess.
(Tr. 175-76; Em. Ex. 1).

As a seasoned union organizer, if Cagney realized the coercive and threatening nature of
his statements, surely employees without experience with unions would find the statements even
more coercive and threatening. Rather than just encouraging employees to participate in
meetings and exercise their Section 7 rights, the Union went one step further and threatened
employees if they failed to exercise their rights in the way the Union demanded. Had the Union
merely asked employees to participate, stressed the importance of attending, or even induced

attendance with baked goods, such actions would have been permissible. Apparently believing



employees would not to voluntarily participate, the Union instead resorted to threats and
coercion.
Cagney then tried to downplay his threats because, as he viewed them, they were to a
group of employees rather than just one individual employee:
Q. So do you think it's acceptable to tell someone in the midst of
that decision, whether they’re undecided, decided, whatever; Get

to the meeting or we’re out of here?

A. I didn’t say that to someone directly, I said that to the group of
workers who had been communicating with me on questions.

(Tr. 178). However, by acknowledging the wide dissemination of the threats, Cagney admits the
third Taylor Wharton factor, the number of employees in the voting unit who were subjected to
the misconduct, weighs in favor of the Employer. The Union not only threatened employees, it
did so on a large scale, sending the messages to a majority of the voting unit — a voting unit
which voted for the Union by the slimmest of margins. If even one employee felt coerced or
threatened by the Union and voted yes as a result thereof, this lone individual served as the
deciding vote and tipped the scale in the Union’s favor, rewarding the impermissible conduct.
Cagney did not testify he could see how a particular employee could feel that way or
otherwise couch his statement as one skewed subjectively to particular individuals. Instead, he
acknowledged employees, in general, could objectively interpret his own messages as
threatening. Cagney did not couch his answer to indicate that only employee Luigi Lombardi
(“Lombardi”) who testified on the Employer’s behalf could feel threatened by this comments,
which Lombardi testified he was. Instead, Cagney testified he could see how employees,
without any qualifiers, could be threatened — thereby confirming the Employer’s position that a
reasonable, objective employee could feel threatened and coerced by Cagney’s statements.

Notwithstanding the admission to the contrary, the Hearing Officer determined an objective



person would not find Petitioner’s statements to be threatening. Moreover, he admitted he sent
these threats to a large number of employees, not to a limited number of individuals.

2. The Employer excepts to the Hearing Officer’s Report, conclusion, and finding that
the Petitioner’s acquiescence in the recording and, more importantly, the
publicizing of the recording of employee meetings had a chilling and coercive effect
on the employees’ right to choose freely their representatives in a Board-conducted
election.

The Hearing Officer relied on the Board’s recent decision in Whole Foods Market, 363
NLRB No. 87 (2015) in support of his position that the Petitioner’s acquiescence to union
supporters’ recording of meetings was lawful because “audio recording by employees in the
workplace are protected by Section 7.” (Hearing Officer’s Report at 7). The Hearing Officer
then reasoned the Petitioner “cannot be faulted or criticized for trying to stop a legal practice.”
(Id.). However, in Whole Foods, the Board examined whether a total prohibition against
recording in the workplace was lawful under the Act. In finding the specific policy at issue
unlawful, the Board noted that “photography and audio and video recording at the workplace are
protected under certain circumstances.” 363 NLRB No. 87 at *3. The Hearing Officer
nonetheless failed to recognize there are instances in which an employer can restrict audio
recording in the workplace. Moreover, the issue in Whole Foods was whether the blanket
prohibition against recording in the employer’s policy chilled employees’ Section 7 rights.
Whole Foods did not address whether a union’s (or employee’s) recording of Section 7 activities
coerces or improperly affected the results of the instant election.

Moreover, in attempting to apply the Board’s rationale in Whole Foods to the instant
matter, the Hearing Officer ignored that here the union supporters did more than just merely

record employees meetings. Rather, the employees recorded then sought to publicize the

recordings, chilling employees’ in their ability to ask questions or voice opinions about



unionization, a right protected by Section 7 of the Act and thereby making the recordings more
akin to the photography examined and held unlawful in Mike Yurosek & Son, 292 NLRB 1074
(1989). The Hearing Officer’s reliance on Whole Foods is misplaced and should not be adopted
by the Regional Director.
CONCLUSION

Based on the entire record of proceedings in this case, including the testimony at the
hearing on June 2, 2016, the Employer’s Post-Hearing Brief, these exceptions to the Hearing
Officer’s Report on Objections, the authorities cited herein, the Employer respectfully requests
that the Regional Director reject the Report and Recommendations and find the Petitioner
engaged in objectionable conduct and set aside the election.

Respectfully submitted,

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, LLC

By: /s/ Christopher E. Moore
Christopher E. Moore

One Shell Square

701 Poydras Street, Suite 3500
New Orleans, LA 70139
Telephone: (504)648-2604
Fax: (504)648-3859

Dated: July 8, 2016



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 8
NATIONAL OILWELL VARCO, L.P.
Employer
and Case 08-RC-174497

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 95,

Petitioner

CERTIFICATE OF SERVICE

I certify that on July 8, 2016, a copy of the foregoing Post-Hearing Brief on Objection to
Conduct of Election was Electronically Filed on the NLRB’s website http://www.nlrb.gov.

Also, | do hereby certify that a true and correct copy of the within Objection to Conduct of
Election has been served on the following individuals by email this 8th day of July 2016: Marianne
Oliver at moliver@lawgol.com and Robert Eberle at bob@eblaborlaw.com.

[s/ Christopher E. Moore
Christopher E. Moore, Esq.
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I'm going 1o add to Mike's
comments. .Guys | know everyone
probably has plans or has things they
would rather do. But I'm telling you this
- is important. Unless you are in the
hospital or working you need to be at
the meeting. This meeting on Saturday
is the most imporiant thing you have
going this weekend. And don't you think
for a moment that NOV doesn't know
about this meeting. | guarantee they
will make a drive-by 1o see about how
many are there. Guys it's swim or sink
time. We need people to confirm
attendance for the meeting. Let us
have this opportunity to answer
questions'and or concerns. |
understand that not everyone is on this
page but please put the word out to
attend. Thanks

R —_ —_—_—

— —— —_
———— ——— T



Good morning. | hope 1o see you all
Saturday morning. I am driving 2 hours
for the meeting as well as David. This
is an important day moving forward
with you guys. | understand the
company has been implementing their
anti union campaign, I'm curious as 1o
if anyone has asked about who they
are receiving their information from??
Just curious, knowing thats your legal
right. Anyways, we have the list of
employees at 42 voters for the election.
We need 1o have at least 25 solid
supporters wether iis a Private
message on here, a phone call, or a
minute or two saturday at the meeting.
We are here to assist YOU GUYS. WE
CANT DO THAT IF NO ONE SHOWS UP
OR VOTES US TO REPRESENT. | have
negotiations today which will take
most of my time. PLEASE CONTACT
ME ABOUT COMMING TO MEETING
OTHER THEN IN THIS GROUP CHATH
its all confidential and no one from the
company will see this list or know who
is a supporter. Thank you




guys as of right now we have 11 ppl
committed to the meeting saturday
via the face book group. thats not
going to fly. you need to start talking
to the other guys and getting them to
come or we may have to step back. |
know you guys are dealing with a lot
of bullshit from the company but they
are only doing this 10 appease you
and let us stop talking. thats exactly
what they want. they want to. | spoke
with a level 3 tech from LLocal 112 and
he said that anything involving ASNT
Standards is very serious. | am going
to have a contraci that IUOE Local 66
has at the plant with the scrap guys on
cranes eic. They have had a contract
for 9 years and are making around
$20 an hour. | can show you that
language and use that to outline what
we will work on IF WE GET NUMBERS

these tactics scare you. Ask they how
much they pay for this anii union
literature

k] Fr LE I Y . TEm,
L) T i N 3]
iﬁ.) AR A [aeA N
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Prefty simple from here guys, it we
dor't get ppl to. show at this meeting in
person we may have to walk away
There's veen hours of work oy your
coworkers trying 1o get this opportunity
for you guys.

We cannot gauruntee you anyihing
other then the full backing and
assitiance for YOU to collectively
bargain a contract with Tuboscope.
This is your UNION and is only as
strong as you guys can be against
these anii union tactics your employer
is placing on you. This is the only way
you guys hVe to get out of the EDR
policy that's in place. This is the only
way you all can have a plan in place to
meet the rates the other guys in the mill
make. Chatting on here isn't going to
move us forward we need everyone to
show up and show support 5/7/16.

£



- During the course of the union campaign. (1)Were you forced to cast a (yes) vote,(2)
Were you asked to extend you employment until after the voting process.(3) were you
offered any special treatment, or felt bribed for a yes vote. If you felt any of the above, -
place the numbers in the (yes) column indicating which or, all three numbers. If none of

the above pertain to you simply check (no)

. Yes No

n Yes ___ No
5 ;: Yes No
‘ ‘ : Yes No
Ai Yes Nq
Yes No
i Yes No

| Yes No
Yes No

Yes No

Yes No

Yes No

Yes No

‘ ; Yes No
: Yes No
Yes No

Yes No

ER~ X



During the course of the anti-union campaign. (1)Did you feel forced to cast a (no) vote,
(2) Were you asked to extend you employment until after the voting process.(3) were
you offered any special treatment, or felt bribed for a (no) vote. If you felt any of the
above, place the numbers in the (yes) column indicating which or, all three numbers. If

none of the above pertain to you simply check (no)

i e

oot [ itiees

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes



During the course of the union campaign. Were you forced to attend any union
meetings,and faced repercussions for not attending these meetings. Please sign below
and check the appropriate answer. Yes indicating you were forced and face

repercussions, or No you felt no threat and were not forced.

Yes No
Yes No
Yes No
Yes No
Yt;,s No
S Yes .No
E Yes No
; . Yes No
_ Yes No
Yes No,

Yes No___

Yes No____

Yes No___

Yes No___

Yes No____

Yes No____

5 Yes No____
] Yes No

EL-4



During the course of Anti union campaigns. Did you feel forced to attend any
meetings,and given an opportunity to not attend these meetings. Please sign below and
- check the appropriate answer. (Yes) indicating you felt forced and felt you had to attend,
or (No) indicating-you felt no threat and did not feel it forced on you.

Yes No

Yes No

Yes- No

Y;es No

Yes Né

Yes No

Yes No

Yes No

Yes - No

] Yes No;
Yes No

Yes No

Yes No

Yes . No

Yes No

Yes No

z , _ Yes No
I Yes No

ZR-S



During the ci}urse of the campaign and after the vote. (1) Did any union representatives
from the hall{ make you feel threaten over you choice.(2) Did any NOV Tuboscope
representatives make you feel threaten over your choice. Please check the appropriate
box. If a ( yes ) to any of the following. Please indicate by it's assigned number.

" Yes No
Yes No
Yes No.-
Yes No
Yes No
Yes No,
Yes No
Ygs No
Yes No

“ Yes No
Yes No
Yes No
Yes No
Yes . No
Yes No
Yes No,
Yes No

#R(
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HEARING TRANSCRIPT EXCERPTS



Page 27

1 HEARI NG OFFI CER PI NCUS: For now I'mgoing to
2 allow, just as -- for the relevance, to see if
3 it's relevant. |'mnot admtting it as the

4 truth of the matter, but 1'lIl go for -- and if

5 you could tie it up later on.

6 But go ahead and - -

7 A Ross quit for financial reasons;

8 his -- his paycheck is what he told ne.

9 Q Al right. Dd-- did he resign
10 formally by witing you a letter or anything
11 i ke that?

12 A No.

13 Q What were the circunstances?

14 A On May 12th, Ross quit. He wal ked
15 into ny break roomand quit. It was around

16 4:00 or 5:00 o'clock p.m, | want to say. |

17 don't know exact tine, but it was around there.
18 It was evening hours.

19 Q And what were the circunstances of
20 hi s departure?

21 A He was fed up with what was goi ng
22 on -- | don't know, I think he had enough. He
23 was -- he didn't really give ne any kind of

24 expl anation. He wal ked into ny break room and
25 Ross is kind of a -- if you know Ross, Ross is

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
1250 EYE STREET - SU TE 1201 - WASH NGTON DC 20005 -- 888-777-6690




Page 28

1 kind of a hothead. He had sone choi ce words

2 for me and choice words for another supervisor
3 that was standing there. And he turned and he
4 said, I1'mgoing to quit. And | didn't know if
5 he actually quit right then and there or he was
6 still enployed. And then he wal ked out the

7 door. He's done this to ne twice in the past,
8 threatened to quit, but hasn't quit.

9 Q Did he say anything to you about
10 why he was quitting?

11 A No, he did not.

12 Q Did he say anything about the

13 conpany when he quit?

14 A He referred to the conpany as a

15 "cheap ass conpany.”

16 Q Did -- did he say anythi ng about
17 t he Uni on when he quit?

18 A It was -- if | remenber correctly,
19 it was; This conpany is a cheap ass conpany,
20 and that's why the Union is here.
21 Q Do you know if M. Lyle had been in
22 contact wth the Union?
23 A | do not know.
24 Q Did you talk to M. -- you
25 menti oned you tal ked to hi myesterday?

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
1250 EYE STREET - SU TE 1201 - WASH NGTON DC 20005 -- 888-777-6690




Page 40

1 in the hospital or working, you need to be at

2 the neeting. Do you see that on page 1?

3 A Yes.

4 Q Were you -- did anyone in the

5 wor kf orce express concern to you about what

6 t hat nmeant ?

7 MR, EBERLE: Again, I'mgoing to

8 obj ect --

9 MR, MOORE: |'mnot asking for what
10 t hey sai d.

11 HEARI NG OFFI CER PI NCUS: Coul d you just read
12 back his question, please?

13 (Record read.)

14 HEARI NG OFFI CER PI NCUS: Ckay. You can ask
15 whether they expressed concern. The words

16 t hemsel ves are not going to be adm ssi bl e.

17 MR. MOORE: That's under stood.

18 A Yes.

19 Q How many different enpl oyees?
20 A Four .
21 Q Did it appear to you that they were
22 bot hered by what the neaning of this particul ar
23 communi cati on was?
24 MR, EBERLE: Again, | think that --
25 | hate to bel abor the record with objections,

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
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Page 90

1 el se that they m ght have been disturbed by the
2 contents of these nessages?

3 A Sone of the guys, yeah, that are

4 actually in -- and one guy doesn't have

5 Facebook; | let himread sone of themthrough
6 ny phone.

7 Q And what was the reaction that you
8 observed to readi ng these?

9 A They were upset, too, as well.

10 Q So let's |ook at page 3. And this,
11 again, is sonething you identified as com ng
12 t hrough Facebook Messenger from M ke Cagney; is
13 that right?

14 A Yes.

15 Q And at the top it says; guys as of
16 ri ght now we have 11 people commtted to the
17 neeting Saturday via the Facebook group.

18 That's not going to fly. Wat does that nean
19 to you?

20 A Li ke, he's saying -- | don't know
21 how to say it. Like, he's pretty nuch telling
22 us what to do. Makes -- he -- | don't fee

23 i ke he should be telling ne what to do.

24 Q Li ke you don't have a choice?

25 A Ri ght .

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
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Page 94

1 A Wen | cane in to work one day.

2 Q How | ong ago?

3 A Coupl e days ago. O -- ny last day
4 | ast week. | was comng in -- it was

5 definitely nighttine, so this week. Wat's

6 t oday?

7 Q So let's take a |l ook at the

8 | anguage at the top of Enployer 4 -- well,

9 first, how did you see this? W had the

10 t hi ng?

11 A Jimdark had it.

12 Q And do you know where he got it?
13 A He said he had asked Ken for

14 copi es.

15 Q And let's take a | ook at the

16 | anguage here. At the top it says; "During the
17 course of the union canpaign. Wre you forced
18 to attend any union neetings and faced

19 repercussions for not attendi ng these
20 neetings." Did M. Priester ask you that
21 question with this docunent?
22 A No.
23 Q | f he had done so, what woul d you
24 have answered, yes or no to the question were
25 you forced to attend neetings and face

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
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Page 95

1 repercussi ons for not com ng?

2 A | woul d have told himyes.

3 MR MOORE: |I'll pass the w tness.
4 HEARI NG OFFI CER PI NCUS: M. Eberl e?
5 MR EBERLE: Yes.

6 CROSS- EXAM NATI ON OF LU G LOVBARDI
7 BY MR EBERLE:

8 Q M. Lonbardi, do you have a

9 Facebook page?

10 A Yes.

11 Q Are you one of those people that is

12 active on Facebook, or are you a person that

13 j ust wat ches what ot her people do?

14 A |"m active, but not really active.
15 Q Any idea how many friends you have?
16 A No i dea.

17 Q More than 207?

18 A Yes.

19 Q More than 507?

20 A Yes.

21 Q Have you ever unfriended anybody?
22 A No.

23 Q Are you aware you can?

24 A Yes.

25 Q And have you ever been unfriended
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Q Ckay. Let ne back up then because

it wasn't nmy intention to cause you confusion.
| thought you said on direct that

after you saw several nessages from M. Conklin
and M. Cagney that they nade you upset enough
that you told your co-workers, W should not go
to this neeting because they'|ll use it to say
we support them

A Right. | did say that. But |
didn't say | did not go.

Q Ch.  You went anyway?
A Yes.
Q And you understood that you did not

have to go.

A Ri ght .

Q It was your choice?

A Ri ght .

Q And you knew that there would be no

repercussions fromthe Union if you chose not
to go?
MR. MOORE: (bjection. Lacks
f oundat i on.
MR. EBERLE: | think it's cross.
HEARI NG OFFI CER PI NCUS:  Yes.

Go ahead, you need to answer.

Page 98
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1 A What was the question again?

2 Q | have to ask the reporter to read
3 it.

4 (Record read.)

5 A | did not know that.

6 Q What repercussions were you afraid
7 of ?

8 A Anyt hing. Anything from sonet hi ng
9 -- some ot her enployee that did support the

10 Union trying to get back at ne at work. O

11 everybody knows what car | drive. Sone people
12 even know where | live.

13 Q So you had a fear that sonething
14 m ght happen?

15 A Yeah.

16 Q But did anything -- was there

17 anyt hing that nmade you specifically fear that
18 someone would go after your car? Did soneone
19 say, I'mgoing to go after your car?
20 A No.
21 Q And when you're tal ki ng about
22 repercussi ons, you're tal king about
23 repercussi ons that you feared that your
24 co-workers m ght take out on you?
25 A Ri ght .
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1 recorded, whether you're talking or on the

2 t el ephone?

3 A Not that | know of.

4 Q | f you know you're being recorded,
5 doesn't that -- does that stifle what you're

6 going to say?

7 A Yeah.

8 Q You woul dn't want to be as open

9 about things if sonebody is taping what you're
10 saying, right, or you' d be nore careful?

11 A. Ri ght .

12 Q Did you know -- do you know whet her
13 peopl e were taping conversations and neetings
14 with the conmpany during the course of this

15 Uni on canpai gn?

16 A | heard people were.

17 Q And how did you hear that?

18 A Thr ough ot her enpl oyees.

19 Q And did that nake you suspi ci ous of
20 tal king to peopl e because of that?
21 A Yeah.
22 Q M. Eberle asked you if you were
23 puni shed for -- or if anybody who didn't go to
24 the May 7th neeting was puni shed; do you
25 remenber that question?
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1 remenber ?

2 A Ckay. You are correct.

3 Q So woul d that make 407

4 A Yes.

5 Q And out of 40, did you give these
6 five docunents that nake up Enpl oyer's Exhibits
7 2 through 6 to all 40 people?

8 A No. Not after mny conversation with
9 JimCark that | was not allowed -- it was

10 illegal for me to circulate this on conpany

11 time. Wiile I"'mon the clock, | can only do
12 N. O V. business and only N O V. business.

13 Q So the answer to ny question is;

14 no, you didn't circulate it to all 40 people?
15 A Exactly. | told you that tw ce.

16 Q Ckay. And so, what nunber of

17 people did you circulate it to?

18 A The 14 that are signed.

19 Q And - -
20 A Wll, I"msorry. There was three
21 that didn't sign, so there was 17.
22 Q And what happened to the other 23?
23 Wy didn't they get a chance to fill out your
24 survey?
25 A | have answered that question once,
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1 Q You had no input from anyone el se?
2 A No. That was off of runors that we
3 had coerced Ross Lyl e.

4 Q And where did you hear the runor?
5 A In the shop.

6 Q Fr om whont?

7 A Ever ywher e.

8 Q Fr om whont?

9 A Fel | ow enpl oyees.

10 Q And isn't it true that you've also
11 been appoi nted as one of the bargaining unit --
12 bar gai ni ng conm ttee nenbers?

13 A As a negotiator or bargaining or --
14 how do you --

15 Q Answer either one.

16 A As a negotiator, yes.

17 Q Did you conme up on your own on

18 Enpl oyer's Exhibit 3 -- actually, we're going
19 to goto 4. "Wre you forced to attend any

20 uni on neetings, and faced repercussions for not
21 attendi ng these neetings."” Those were thoughts
22 that you just -- man, | need --

23 A Yes, | did.

24 Q -- to ask this question?

25 A Just from runors.
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1 subpoena yet?

2 A No, | have not.

3 Q Have you been told whether it's
4 com ng?

5 A Yes, | have.

6 Q What have you been tol d?

7 A Said that it was on its way. It
8 wasn't in your mailbox, and when it arrived I
9 would have it. Because | asked -- if | was
10 bei ng subpoenaed, | would need it for work.
11 Q Ken, are you a nenber of Local 957
12 A No, sir.

13 Q Are you a nenber of the I UCE --
14 A No.

15 Q -- the International ?

16 A No.

17 Q Have you ever been a nenber of
18 ei ther Local 95 or the | UCE?

19 A No.
20 Q Have you been appointed to any
21 positions by Local 957
22 A No.
23 Q Have you been el ected to any
24 positions in regard to Local 95?
25 A Not elected to any positions.
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1 the math needed for the election to --

2 Q Okay. Let's |ook at page 3 then.

3 And by the way, who all is on this Facebook

4 chat, do you know?

5 HEARI NG OFFI CER PI NCUS: Again, just -- you
6 can -- | don't want individual nanes. So you
7 can say in general who was on there, but |

8 don't want any individual nanes.

9 A Yes.
10 Q And how many of the unit nmenbers
11  were on it?
12 A 26. 27 roughly. At any tine
13 peopl e had the ability to enter and | eave it.
14 Q How coul d sonebody enter it?

15 A By accepting the invite fromone of
16 the nenbers to joinit.

17 Q Was everybody invited?

18 A | don't know that. | didn't invite
19 anybody.
20 Q Who did the invitations?
21 A Ken.
22 Q So you set up the nessenger --
23 A | set up the initial chat and
24 invited Kenneth into the chat.
25 Q And t hen you --
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they don't get nunmbers to a neeting; is that

what you're --

A No.
Q -- Is that what you're suggesting
A Just not -- thinking that we don't

have to go through the election right away. W

can take our tine and get everyone that wants

(o] (00] ~ » (6] B w N =
>
®
=
D
-~

totalk to us available to talk to us.

10 Q Wiy didn't you say that instead of
11 saying we're going to step back?

12 A That's a termthat | would use to
13 say we need to take a break and rethink this.

14 Take a step back.

15 Q Get there to the neeting with

16 nunmbers or we're taking a step back. That

17 nmeans we're going to | eave you right here.

18 W're going to | eave you at the alter. W're
19 going to wal k you down this path, and then

20 we're going to | eave you at the alter, right?
21 A | don't believe that's what | was
22 sayi ng, no.

23 Q Can you see how soneone woul d

24 interpret it that way, though?

25 A Not really.
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1 Q That's not a reasonable way to | ook
2 at the | anguage that you wote?
3 A | can see how you could get that
4 fromtyped words, yes.
5 Q So next page, page 4 of Enployer's
6 Exhibit 1; Pretty sinple fromhere, guys. |If
7 we don't get people to show at this nmeeting in
8 person, we nay have to wal k away. That's you
9 witing again, isn't it?
10 A Yes. | typed that.
11 Q And again, you're telling them Get
12 nunbers to a neeting or I'mout of here. W're
13 wal king fromthis.
14 A We're saying that we could
15 potentially pull the petition and regroup and
16 get everyone that we haven't gotten to talk to
17 yet on the sane page.
18 Q Get nunbers or else; that's what
19 that says, isn't it?
20 A No.
21 Q Could it be interpreted that way
22 reasonabl y?
23 A It could be interpreted that way.
24 | guess.
25 Q And then, the next sentence;
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1 A | read that in the chat.

2 Q Did you do anything to discourage

3 t hat ?

4 A No.

5 Q Do you see how that could be

6 intimdating?

7 A No.

8 Q For soneone to surreptitiously tape
9 you? You're careful when sonmebody is recording
10 you, right? Like today, this guy is recording
11 everything you're saying; you're being carefu
12 wi th what you say, right?

13 A Ckay.

14 Q s that right?

15 A Yes.

16 Q And when sonebody is taping you

17 surreptitiously, you don't know to be careful,
18 right? Didyou tell themnot to tape after you
19 read that in the chat?
20 A | never said anything about taping
21 any tinme. Never nentioned it.
22 Q You read that and just left it
23 al one?
24 A | believe that's what it shows. |
25 didn't say anything about that.
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1 A Never seen these.

2 Q You never seen anything |ike them

3 bef or e?

4 A No.

5 Q kay.

6 MR. MOORE: Nothing further.

7 HEARI NG OFFI CER PI NCUS: Anyt hing further?
8 MR. EBERLE: | have not hing.

9 HEARI NG OFFI CER PI NCUS: Just before the
10 Wi t ness steps down, could we just get, for the

11 record, the dates -- | don't think it's matched

12 up exactly which dates of each nessage. So if

13 we could go to page 1.

14 MR. EBERLE: M/ understanding is

15 page 1 is May 5th, and it's Dave's nessage, not

16 M ke's.

17 HEARI NG OFFI CER PI NCUS: Ckay.

18 MR. EBERLE: But it's May 5th.

19 Page 2 is May 4th. Page 3 is either May 2nd or
20 May 3rd. It's got the date of May 4th at the
21 bottom but | think that's because that's where
22 May 4th picks up. So the nessage above it
23 either ended on the 2nd or the 3rd. And the
24 | ast page is May 2nd.
25 HEARI NG OFFI CER PINCUS: That's page 4.
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